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courle of u noble river, the en of which, receiving sds 
ind conduted in various datt windings, flow through and erik ©. 
vaſt extent of country. 


On this account the laws and cuſtoms of the Exrepean nations fur- 


nim an Obje&t of enquiry \peculiafly pleaſing. For in the 


the old German nations, from which they are derived, we find the great- 
eſt ſimplicity imaginable; and, in a great variety of 2 


had their free, natural, and uncontrouled influence. Hence has x Sy a 
moſt aſtoniſhing variety, though not without ſome | general uniformity in 
the manners and laws of many European nations, cotreſponding to 
different ſituations into which they have been thrown ; whereas, in other 
parts of the world, and eſpecially in the Eaſt, we are preſented with 
nothing but a diſguſting uniformity; human nature, in thoſe countries, 
having never been left to its natural luxuriancy, which can only ariſe 


from a ſtate of independence, together with a variety in our circum- 


ſtances and mutual relations; but every man, in that part of the world, 


has, from the earlieſt account of things, been either a tyrant or u ſlave. 


For the ſame reaſon that the cuſtoms of the European nations, in 
general, afford a more Pleaſing object of ſpeculation than thoſe of other 


parts of the world, the laws and ecuſtoms of England make an object 


more worthy of attention than thoſe of other European ſtates; becauſe 
in this country the natural courſe of things has been leſs obſtructed, or 
controuled by outward force. To reſume our former alluſion. In con- 
templating the laws of this country, in all their changes, from the ear- 
lieſt to the preſent times, we may conſider ourſel ves 'as raking a view of 
a river, the courſe of which has been ſolely directed by the inequality of 
the ſurface. over which it has flowed, and has not been conducted in chan- 
nels made by art, and which it would not have choſen for itſelf,” Here it is 
that we fee how men have thought and acted for titmſetves, in which the in- 
fluence of their natural diſpoſition, and of their circumſtances, has been un- 
controuled; whereas, in the caſe of moſt other countries, we are only inform- 
ed what regulations have been impoſed by others. With veſpect to them 
the only ſubje& of inquiry is the motive to which the impoſition was owWing; 


and this has ſeldom been any other than the luſt of pleaſure, or power, with 


little or no regard to 1 ay nnen nn 
eſted in them. 


Beſides, enn eee eee 
nn and in which the loweſt orders of men have been 


gradu- 


* k 


: „ 
as their. maſters. themſelves 3 and this is à ſpectacle that 
| aber K $0 ao whereas the hiſtory 


of 
bath, is ahh we noe 
| — ein 
| he i and debaſed, cannot be read, except by thoſe whoſe ſouls 

have been l thr fam & des er n 
- e 
% AA 

in to our fellon- creatures around us, and the rules by which 
our own muſt be Every man muſt be concerned to 
know the demands which his.neighbours and fellow-citizens/ have upon him, 
and the bounds. of his oun expectations from them. Every member of a 
ſtate muſt feel himſelf intereſted to know the rant which he holds in the 
ſociety to which he belongs, and what higher and more conſpicuous Ration 
it is in his power to attain, and alſo the degradations and ſufferings to which 
he is expoſed. Now this knowledge is acquired by n the ſtudy 
of the conſtitution and laws of our own country, 

Every thing that haz been Somed is. Gras ef che h0hs: e 
tiſe, the editor, who has given very particular attention to it, imagines. to 
be in favour of the wort itſelf: == in no other performance has he ſren (6 
juſt, ſo eaſy, and ſo comprehenſive a view of the origin and progreſs of the 
Engliſh conſtitution and laws. . At the ſame time that this work is ſuffici- 
ently Mematical, even for lawyers, the order af hiſtory, by which he has 
been eg. gilded, makes it nn uſe of gentle. 
. Ty . | "mt 

It will be ſeen that Dr. Sullivan "has — the hiſtory of the Engliſh 
laws and conſtitution through all the changes that have any degree of dif. 
ficulty attending them, and that there are few topics of law, the preſent 
ſtate of which he has not ſufficiently explained. If che wotk had no ather 
value, the author's admirable vindication of the original freedom of our 
* conſtitution, and his excellent commentary on Magna Charta, ought to ren- 
der theſe lectures peculiarly dear to every Engliſhman. 

No work executed on fo general and liberal a plan as this ought to ſuper- 
ſede more ſyſtematical treatiſes, with thoſe who make the ſtudy of law a 
profeſſion ; but ſuch a work will be greatly in aid of more f. 
treatiſes, and make them much better underſtood. On this account thoſe 


Sen- 


e e 
83 are poſſeſſed of Dr. Blackſtone's ä — 


_England will find their account in having Dr. Sullivan's alſo,” 161i 7160 the 


1 


eee * 


the opinion they! entertained” . — b lee 


Their author, Dr. re e N was; 1 S 


ble ſpace of time, Senior Fellow Profeſſor both 
mon Law in that Univerſity,” He there receive n — 
through his academical Studies not only with 


chronology,” than for his ſkill in his 


ſity of Dublin, knows that the examination for a * 


fn an een wt Sh, oe Þ gaht 
an uncommon ſhare of abilities. aa 


which conſiderable expectations had been forthel {' Arn 


uncommon rapidity :: for his proficiency in Ge) ons Waking dil. 
played itſelf ſo early, that he was elected fellow h 2 1 
teen ; and every one who is acquainted with the Nb kk « 

| AA 


ED woes ee . 


This Gentleman was not leſs remarkable for his knowledge in ' hiſtory and 
a a Barriſter and Civilian. 


& oy 


happened about four years ago, *precluded- theſe ar bro time 


He had employed much time and labour in co 
of Ireland, and had even commenced à work on this 


that it robbed the world of a man of merit, virtue, and talentsz. 2th 


| He was too well known by every man of literature in the kingdom of 


Treland to have rendered any character of him neceſſary, had this. courſe. aof 


1 _ muſt be, in ſome pron acquainted with his name 


lectures been publiſhed there; and it e 
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VINCE every lied ſociety St framed 65 the . 
benefit of the ſeveral individuals of which it was compoſed, in order | 
that, ſupported by the united ſtrength of the whole community, each — , * 
| perfon might have that ſecurity in his life, his libetty, lis property, which, 
unaſſiſted in a ſtate of nature, he could not of himſelf attain unto; and that, 

inſtructed by the joint counſels and wiſdom of the whole body, he might ſo- 

direct his aCtions, as to promote the public, welfare, with which his own 

ſafety and intereſt are neceſſarily connected; it follows, that, in ſuch a ſtate, 
every man muſt, even for his own ſake, in many things facrifice his private 
jadgment, and his naturaf liberty of action, to the will of that community to 
which he belongs; which will, acting uniformly for the ſame purpoſes, can- 

not fail of producing a number of fixed rules and regulations, to ſerve as / 
directions to the eo ber nA none fo frequetithy 

occur. | | 
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ed os al there never was a ſtate or nation, even but one 


degree removed from N that ſubſiſted without. forme ure caf- 
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themſelves imaginary wants, and who no longer regulate their conduct by 


4 K LECTUR ES en d Leer. 1. 
- roms, at leaſt, which ſupplied the place of poſitive laws, by which the con - 


duct of the ſeveral members of the ſociety was to be governed, and for the 


| breach of which they were liable to puniſhment; and in ſuch a ſubmiſſion the 


very eſſence of political freedom conſiſts. Fer; as NM. Monteſquiey very juſtly 
obſervggy the liberty of man in a ſocial ſtate, different from that in a ſtats 
of nature, conſiſteth not in a power of acting, in all things, according to his 
own judgment, but in acting according thereto, in ſubſervience to the will 
of the public, in being free to do all things the law prohihi 

curl; ag or CO UE one"; A "ONT? 


Hanes, in all foch infant ſtates, the greateſt reſpe& is paid, and the 
higheſt influence allowed to thoſe, who, either by their age and experience, 
or, by their application and labour, have arrived at a proficiency in the 
knowledge of the cuſtoms and practices prevailing in their own and neigh- 
bouring nations, Qui mores bominem multorum vidit es urbes is the great 
eulogium of the moſt accompliſhed hero of TONY | inf 


Ir muſt be allowed, indeed, that, in ſocieties Io ſmall that their embem 
are, in general, contented with little more than the bare neceſſaries of na- 
ture, a few rules will be ſufficient ; and every man of a tolerable capacity 
will, with a reaſonable degree of obſervation, be, in ſome meaſure, quali- 


| fied to be his own lawyer. But when it ſhall happen that arts are not only 


introduced, but become common among any people, when the comforts 
and conveniences of life are, in the public opinion, eſteemed neceſſaries; 
when the induſtry of ſome, and the negligence of others, have produced a 
remarkable inequality in the goods of fortune; when riches hath brought 
forth her offspring inſolence and oppreſſion, and when envy and avarice 


inflame the breaſts of the indigent, it will be abſolutely neceſſary to lay a 


continual reſtreint on ſuch violent paſſions, ready at every inſtant to deſtroy 
the peace of ſociety, and to tear it into pieces, and, for that purpoſe, to 
form a great number of regulations, to curb thoſe who have created to 


the 
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the plain didtaces vf rode and! finiple-natures And es the condition of ſuch 4 
nation/muſt be perpenuilly'chanffing; a5 new artꝭ and gratifications will be 
continually.invented, anthe increaſo-.of commerce will every day open a pro- 
{pet of more various ccquilitions,. and inſtakbly introduce a general change 
of manners in the people ; and, above all, as the wits of men, checked in 
_ their darling purſuits, will ever be at work 10 diſcover methods af eluding 
thoſe laws which they dare not openly. infringe; there muſt enſue « conſtant 
alterutiom and variation of the:rulev.already'in being, and a continual addi- = 
tion of new ones do anſwer now. and: unforeſeen emergencies. The laws, 
_ therefore, of a nation Io circbmſtanced, muſt increaſe to ſuch a number, and 
conſiſt of ſo great a variety of particulars, as to render it impoſſible for the 
generality of the ſubjects to be: maſters: of them, and: will oblige them to 
reſort to thoſe, whoſe''caſyicircumſtarices/ and leiſure have enabled them 
thoroughly to comprehend and underſtand. them; and among ſuch à people 
there mult be lawyers, although, perhaps, 1 a diſtin& and 
Ne "dir yi ooh Sto Ban Ol 
0 v1:>- 3 iy be. Hirnen Ren {4 

tune r eee 
of laws, and very hard it ſeems, that all men ſhould be obliged to obey a 
rule, which it is confeſſed the majority are incapable of perfectly knowing; 
but ſuch is the natural and neceſſary courſe of things. If men will not be 
contentedl to ive in a ſtate next to abſolute batbarity, if they will enjoy the 
conveniencies as well as the neceſſuries of life, if they will be ſecured againſt 
the oppreſſion and fraud of their fellow ſubjects, as well as againſt the vio- 
lence of ſtrangers, they muſt ſubmit to and abide by the conſequences. And 
ſoſenſible of this neceſſity was the great Spartan legiſlatbr, that when he re- 
ſolved his ſtate ſhould admit of no addition to, or alteration of bis tegula- 
merce, and its inftrument, money, were prohibited; all arts, except thoſe 
abſolutely neceſſary, were interdicted, and the people, by conſtantly living 
and eating in public, were not only accuſtomed, but neceſſitated to content 
themſelves with what ſimple nature requires. By theſe means (and by theſe 
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only, or by others fimilar to theſe; could it be abcordpliſhed)/Lyjcurgus 
gave a firmneſs and ſtadility to his republic, which continued for ſeveral 
hundred years, until conqueſt introduced wealth, and ics neceſliity atten · 
dants, whith' won ent out the vitals of chat fingular conſtitution. 21) 10 och 
ei per 28 s gods, ar zige 054 mW rns 
n deni un itrrarluble; tid addaiteed of ha add 
tions or alterations; and as, from the peculiar circumſtances of the country, 


and its ſituation,” there vus no danger of dn-accumulation;.of wealth from 


foreign commerce, ſo were the dumeſtic regulations.inimitably: calculited/t6 = | 
prevent a great inequality of cirvumſtances, and to oblige the nation in ge- 
neral to a plain and ſimple lift. All uſury among the Ifrachtes was prohi-/ 
bited, the lands were al ienable no longer than to the year of jubilee, at which 
time they returned free to the original proprietor or his heirs ; ande by che 
invariable rules of deſcent, and the continual dividing of eſtates among all 
the males iti equal degree, every man was proprietor of ſome ſimall patri- 
mony, and conſequently obliged to live in à frugal and laborious manner. 
Athens, on the contrary, the moſt commercial and the richeſt city of 
Greece, abounded, above-alt others in a multiplicity; of laws, and thoſe, 
for the cauſes already mentioned, perpetually varying and changing. Rome, 
while it continued a mere military ſtate, was contented with 4 few, and 
thoſe ſuch as were ſhort and plain; but when, by the conqueſt of Carthage, 
of Greece, and of Aſia, floods of wealth were poured into Italy, the neceſ- 
being as continually eluded, of courſe gave birth to others. Every new: 
conqueſt brought an acceſſion of riches, and became a ſource of farther re- 
gulations: until, at length, they ſwelled to ſuch a magnitude, as to he- 
come, in the time of Juftinian, an intolerable burthen: for, to ay no- 
thing of the laws themſelves, the ſenntus con ſuita, the pirbiſeite, the ddidum 
perpetuum, and the conſtitutions of the emperors, which were very volumi- 
nous, the Dong eee ee 


three thouſand. volumes. 
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; Ir we look around the nations that now inhabit Europe, we ſhall find 


that the. fame cauſes haus conſtantly, every. 8 
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and by comparing the, Jaws OR ry arts and trade were fully 
eſtabliſhed, ith thoſs of ocherx where they er had not. yet got fo firm fade. 
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een e in beg apd fiiy years the inhabicanta of Europe 
ularly choſe that have any conkiderable ſhare in univerſal 
A 
new laws; ihſomych that there is ſcarce a ſtate whoſe laws, ſince the year 
13005 are not equal, if nat ſuperior, in number, and bulk, to thoſe made 
in many preceding ages : an effect owing, partly, to the decay of the old 


military ſyſtem, and to the neceſſity every government, was under, to have 
recourſe to new methods for its ſupport, when that failed ; but principally 


v0 the diſcoveries, of America, and of the paſſage to the Eaſt Indies; which, 
by the peaceful arts of induſtry and trade, have poured into modern Eu- 
rope an acceſſion of treaſure, equal to what, was amaſſed in Italy by conqueſt 
and rapine under the Roman empire. As Britain, during this interval, 
ſhared more largely than any other country in this vaſt increaſe of wealth, 
itis „nnen been numerous and voluminous 
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. ' Pubir whit batk beet Mend'y bbfer ved, the difficulties attending this tudy | 
in theſe kingdoins wilf readily appeary but theſe, inſtead of diſcouraging; - 

ſhould animate every gentleman, and inſpire him with reſolution to ſurmount 

them; when he conſiders them as inſcparable froth the happy fituation In 


' which we are placed, and that the charafter' of an uptight and Tkilful 


yt is dn of the moſt glorious, becauſe one of the moſt uſeful to man- 
F e, the protector of the in- : 
Agenden of the Kves and properties of his fellow eittzers, the vin- 
the common ſervant both of prince and people, and, 
Eounedief” the faithful guardian of thole Nbertzes in which'we pride | 
2 aud Une the bounteous Creator beſtowed originalty on all the 
fons of Adam, eee to them, had OY continued 


. worthy of the/bleſſing. | nd d tt "E513 
% 


inn nin ien eee tt lieu Me. 
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„Exo hence, Wan PER appears the neceſſity of proper 
methods b being pointed out for the ſtudy of the laws, and of proper afliſ- 
tance  beingigiven ee the youth intended for this profeſſion, This was always 

und for this purpoſe. were, the inns of court originally founded; 
and it muſt, be owned that in ancient times, they, in a great meaſure, an- 
ſacred the end. Their exerciſes, in thoſe days, were not mere matters of 


form, but real teſts of the ſtudent's proficiency. Their readers laid down, 
f in their lectures, the principles of particular parts of the law, explained the 


difficulties, and reconciled the ſeeming contradictions, though, at the ſame 
time, it muſt be owned, too many of them exerted themſelves in diſplaying | 
cheir own {kill and depth of knowledge in the profeſſion, rather than in re- 
moving the obſtructions, and ſmoothing the ruggedneſs which are ſo apt to 
diſcourage beginners, and which all beginners muſt meet in this vatrodden 
path, without a guide. But, ſince the time that theſe aids b bave been there 
laid afide, and that, in the midſt of ſo great and ſo rich a city, any degree 
of reſtraint or Academical diſcipline, to keep the ſtudents conſtantly atten- 
tive to the bulinels they are engaged in, hath been found impraRticable, i it 

Cc ; has 
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has been the wiſh of every conſidering perſon, that the elements of this 
- ſcience ſhould be taught in ſome more eligible place, where the ſtudents . 
may at once have the benefit of a proper method of inſtruction, and by 
Pl e e BOOT TAE important 
e + . . lt eee e e 


| Pile the penis; e 
the places moſt. fit for this purpoſe, hath. been ſo fully proved by 


Mr. Blackſtone, in his preliminary lecture, not long ſince reprinted in this 


kingdom, that it will be much more proper and decent for me to refer gen- 


tlemen to that excellent performance, than to weaken his arguments, by re- | 


peating, in other words, what he has demonſtrated, with ſuch force of 
reaſon, and elegance of expreſſion, I ſhall only add to what he hath ob» 
ſerved, that every other nation of Europe hath admitted the profeſſion of 
their municipal laws into their univerſities, and that the ſame hath been the 
opinion and practice of almoſt every age and country, as far back as the lights. 
of hiſtory extend, Were not the laws of Egypt, as well as their religion,, 
phyſick, hiſtory, and ſciences, taught in the colleges of their prieſts ? It is. 
allowed by all, that the principal employment in the ſchools of the prophets. 
was the ſtudy of the law of Moſes; and, to come to more modern times, 
the very firſt univerſities that were ever founded by royal authority, were 
the works of Roman emperors, and erected merely for this profeſſion. 
The famous academies of Rome for the weſt, and of Berytus for the eaſt, 
furniſhed that extenſive empire with a conſtant ſucceſſion of excellent lawv- 
yers, whoſe names, and the fragments of whoſe works were held in the 
higheſt honour, until the inundation of barbarians from the north of 
Europe, and the prevailing arms of the Saracens in the caſt extinguiſhed 
the Roman government in thoſe parts. But that of Conſtantinople, founded 
ſoon after the tranſlation of the ſeat of empire thither, had a more happy 
deſtiny, flouriſhed with diſtinguiſhed reputation to theſe latter ages, and 
periſhed not, but with the empire itſelf, when that city was taken by the 
Turks. Nay, ſo ſenſible were the Arabs themſelves, who deſtroyed: the 


Lrer- l. LAWS o ENOLAN b. 11 
rr 0 * 
mme 

„Stool 28. lt nt oof rooms. of Het en U 230 115 _ = > 
enen nub igri 
Ing in theſe ſeats of literature, ariſes from the great,utility, or rather, indeed, 
neceſſity, that all gentlemen bred in them are under, of gaining a general 
idea, at leaſt, of the principles and practice of the law, of their country. | 
How advantageous this would be to every rank of gentlemen, whether legiſ- 
lators, magiſtrates, divines, or jurymen ; and to all, in ſhort, who have an 
property, to preſerve, or tranſmit, or wha have wiſhes or deſires to acquire 
any, may be ſeen at large, illuſtrated by Mr. Blackſtone in the ſame per- 
formance. And indeed, if before the attempt, there could be any doubts 


of the propriety of beginning this ſtudy in an univerſity, the extraordi- 


nary ſucceſs. of his lectures in Oxford, and the high reputation he hath fo 
juſtly acquired thereby, leave no room for entertaining ſuch at preſent. For 
though much of both muſt be attributed to the ſingular abilities of that 
gentleman, yet it muſt be allowed that the moſt ſkilful. gardener, cannot 
make a tree flouriſh in a ſoil unnatural to its growth. With the. deepeſt 
gratitude, therefore, ſhould the members. of this univerſity, acknowledge 
the munificence, and the wiſdom of our preſent moſt gracious. ſovereign, 
oo INI TINE Fun 


this kingdom. 


Bur if the importance of this inſtitution to the public be conſidered, to- 
gether with the difficulries attending the juſt execution of it, when theſe 
difficulties are enhanced by the novelty of the attempt, when the public 
attention is engaged by that very novelty, and when the future ſucceſs of 
the foundation may, perhaps, in ſome meaſure, depend on the opinion 
conceived of it at the beginning ; he muſt, indeed, be poſſeſſed of a very 
overweaning opinion of his own abilities, who can undertake fo arduous a 
taſk, without feeling ſtrong apprehenſions at the firſt ſetting out, All the 
return the perſon thought worthy by this learned body to fill this chair can 

C2 make 
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hh that tho wriſt ese, and the greateſt exertion kar dais 
and abilities he poſſeſſeth, ſhall be employed to anſwer the ends propoſed, 
and to juſtify; as far as in him hes, the choice they have made. And if the 


young gentlemen for whoſe benefit theſe lectures are deſigned, poſſelied = 
with a juſt 'notion of the great wiility eo themſelves, and their country, 


of the ſtudy they are engaged in, will exert that induſtry; for the honour 


of their mother univerſity, which hath made her ſo long famous for other 
branches of learning; he doubterh not but his weak "endeavours at the firft 
eſſay, will not only merit indulgence, but in the end be crowned with con- 
ſiderable ſueceſs. On their dur, . well as * OPM rot any 


n. 


ee e the grounds eee as moſt 
proper for the commencing this ſtudy in this univerſity,” Mall be laid open, 
in hopes that the ſtudents will proceed with the more alactity, if they can 
be once convinced they are ſet in the right track, and that, by the profeſ- 
for's laying before the public, the inducements he had to prefer this before 
any other, he may acquire information from the ſkilful of its errors and 
imperfefions, and, conſequently, alter it, fo as moſt mn nn 
the uſeful ends of the inſtitution. 
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Je, in the Ae he debit neceſttty of "a ptoper 
method belag pointed out fot the Rudy of die iat ef "hel king- 
doms, from the utility, "as. well as "mulkplicity of idem; and having ex- 
| plained from whence that mulip licity ariſes, 'and that k 6 inſeparable from 
the happy ſituation we ard placed ih, and 'havidg acknowledge the great 
advantage the ſtudents of Oxford ' retelvea flom Mr! Blackftotie's 1ec- 
tures, it will doubtleſs be thougfit neceflary, the ſomething ſhould be ſaid 
by way of Mttuſtration of the plan propoſed t6 de followed here, and in 
juttification of its departure from che excellent one which that gentleman 
has given us in his analyſis, The method of inſtruction intended to be pur- 
ſued in this place is not propoſed as more perfect, or abſolutely better in it- 
elf, but as one that appears more adapted to the circumſtances of our ſtu- 
dents; and as it willl be allowed, that his courſe of lectures, in the manner 
they proceed, hath ſome great advantages as to the finiſhing a lawyer, which 
cannot be attaiged, and therefore ſhould not be attempted here, it will be 
particularly the duty of your profeſſor to compenſate for thoſe, by guarding 
ö againſt ſome inconveniencies, which the extenſiveneſs of his plan muſt of 
neceſſity ſubject young beginners to. I ſhall, therefore, proceed briefly to + 
compare the ſituation. of the two univerſities, in hopes, by that conſidera- 
tion, in ſame meaſure. to vindicate the ſeveral particulars wherein 1 have 
choſen to vary from his ſcheme. The attendance on the courts of Weſt- 
minſter-Hall, when once a gentleman hath read and digeſted enough to 
liſten with underſtanding to what he there hears, hath, for a ſucceſſion of 
ages, beep allowed to be, and it muſt be owned is, the moſt effeQual 
I accompliſhing eker, * for practice. In this re · 
ſpect 
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Sport Oxford, in her proximity to Weſtminſter, hath certainly an advantage, 
as to her law ſtudents, of above two years ſtanding, who. may at that time 
be ſuppoſed capable of improvement by the arguments in the courts of law! | 
as ſhe is thereby rendered · capable of.gonjoining thoſe co excellent methods 
of inſtruction. Mr, Blackſtone was fully ſenſible of this happy circum- 
ſtance, and, accordingly, his ſcheme is adapted to it. All the lectures there 
are appointed at times that fall in the law vacations, and the courſe is gene- 
ral and diffuſive, not calculated merely for attendants, of the firlt and 
ſecond years, but adapted alſo to thoſe of a more advanced ſtanding, and 
conſequently in a” manner equally copious, or very nearly ſo, illuſtrates 
every one of the ſeyeral branches of the Engliſh law. But this method, 
however excellent in itſelf, and moſt eligible where gentlemen can have an 
opportunity of attending the profeſſor for ſeveral ſucceſlive years, muſt, on 
the other hand, be allowed to labour under ſome i inconveniencies, eſpecially 
as to thoſe who are yet novices, which, as it ſhould be the particular cars 
of the profeſſor here to obviate, it cannot be i improper briefly to point out. 


As the lectures of a Engliſh rrofilivr are all read in the law vacations 
and in all of them, except the long one, when few young gentlemen of for- 
tune ſtay in the univerſities, the ſhortneſs of theſe vacations neceſſarily occa- 
ſions theſe lectures to follow each other in a very quick ſucceſſion; and, ac- 
cordingly, we find that five are delivered in every week. It is impoſſible, 
therefore, that the ſtudents at firſt ſhould keep any manner of pace with 
their profeſſor in their private reading, without which the ableſt perfor- 
mances in the way of prelections will be of little utility. Many things in 
the ſucceeding ones muſt be rendered very difficult, if not abſolutely unin- 
telligible, for want of a due time for maſtering and digeſting thoſe that pre- 
ceded; and another unhappy conſequence of this quick ſucceſſion is, that 
the moſt uſeful and effectual method of inſtruction to beginners, at their 
entrance upon any ſcience, namely, a continued examination of the pro- 
greſs they have made, is hereby entirely precluded, and rendered impracti- 


cable. The great advantage of that method need not be enlarged upon in 
this 
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Bur this univerſity. is ciecumſtapced in a yery different manner... The 
'necefley our dens ure under, of repairing. tw, Weſtmioſter, to finiſh their 
ſtudies, before they are called. to the bar, and their incapacity. to. reap any 
benefit from the courts of law, while they reſide here, render it impoſſible, 
as well as unneceſſary, to conjoin thoſe, two methods of inſtruction before- 
mentioned, as is done at Oxford; and, by confining the profeſſor to pupils 
of two years ſtanding, or little more, make it highly improper for him 
to enter minutely into . thoſe, parts of ce lan hig, audience haye not 
yet had time to apply to. His great object, therefore, ſhould be fo to 
frame his lectures, as to be moſt uſeful to youth at the beginning, to be 
| particular and copious in the elementary parts, in onder to lay a ſure foun- 

dation, and to ſmooth and make plain the difficulcies which at firſt will! 
every where occur. And as, for theſe reaſons, a general and equally diffu · 
ſive courſe is a method improper for him to purſue, it ſhould be his eſpe- 
cial care to avoid, Sam EEE 
is neceſſarily areaded... yd dw 
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and agreeable. ſuch. tudy might. be after ſme progreſs made in it, is at 
the beginning very irkſome, and attended with many perplexities; princi- 
pally arifing from, the uſe of new terms, whoſe, fignifications are yet un. 
known, But the lays: of all nations, and: thoſe of England above all 
others, abound. in ſuch novel words, and old ones uſed in an uncommon 
ſenſe, more than any other ſcience, and therefore muſt be attended with 
difficulties in proportion. And although many of its terms occur frequently. 
in common converſation, and may, conſequently, be ſuppoſed already 
underſtood, this is rather a. diſadvantage than otherwiſe ; for in common 
diſcourſe they are uſed in ſo vague and undetermined a meaning, and fo 
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exelaim dt the abſordity. of ite mam + whiehy though Megumi n heile 
mouths, they do not really underſtand. Young gemienieny - rheny Have 8 
not only many new words to acquire the ſignification of, but they muſt 
likewiſe unleatn the import of many others they are alttady abquaimed 
with, and affix to thoſe fu chfliar tertus new ant Pretifſe ideas; tatk, 22 
Mr. Locke obſerves, of no ſmall difficulty,” and chat requires bot only the 
ſtticteſt attention, but conſtunt care and frequent repetion. Another great 
difficulty the ſtudy of the law of England labours under, peculiar to itſelf, 
is that want of method, ſo obvious to be obſeryrd, and To often complained 
of in its writers of authority, infortrach, that-almoſt- all ef chem, and lord 
Coke particularly, are too apt to puzzle and bewilder'young beginners ; 
whereas other laws, the civil, the canon, the feudal,” have books of ap- 
proved authority, (and none other but fack ſhould be put into the ſtudents 
hands) calculated purpoſely for the inſtruction of novices ; wherein the 
general outlines of the whole law are laid down, the feveral parts of it pro: 
perly diſtributed, its terms explained, and the moſt common of its rules and 
maxims, with the reaſons of them, delivered and inculeated. It is not to 
be admired then that Sir Henry Spelman ſo pathetitally deferibes his dif. 
treſs at his firſt entrance upon this ſtudy, Eniſit me mater 'Londimin, farts 
noſtri capeſſendi gratia, cujus cum veſtibulum ſalutaſſem, reperiſſemque linguam 
| peregrinam, dialefium barbatam, methodum intoncinam, molem ibs 
5 ſolum, e N nen een rte ee 
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| Taxsz then are the obſtructions to be removed, als 
i to be obviared, by a profeſſor who confiders it his buliticfs to lead by 
1 | . the hand young gentlemen, yet ſtrangers to the ſtudy; and for this 


purpoſe he ſhould exert his utmoſt care and attention, not to overburthen 
if the memories, or to diſtract the attention of his audience with too great 
1 variety at firſt, but to feed them vith knowledge as he finds them capable; 
1 and to give them time, by reading and meditation, to become maſters of 
what they have already acquired, and by frequent examinations to fatisfy 
himfelf they thoroughly comprehend and retain the fubſtance of his' paſt 

lectures. 
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lectures. The utility of this laſt: method, by which the ſtudents will be laid 
- vader a neceſſity of reading; in.private,,a3.to them, will be readily allowed; 
| P be: of, A to, the profeſive himlell, 
in, framing the preloctions he. is to read. He will not only be encou · 
e eee eee eee ee | 
endeavours, but alſo, ,by.the grial, be convinced of any defects or errors in 


his plan chat before cſcaped his obſervation, and will be warned thereby to 
amend them and he will by this means be. particularly. and perpetually 
cautioned ' againſt the great and too common miſtake of tutors, namely, 


their imagining that ſuch -explications as familiar to them, - will 


monſtrably ſhew, him where, his illuſtrations have been defective or obſcure, 
and vill gblige_ him ta accommodate. his leures to the capacity and progreſs 
af his; hearers. , The next variation in the preſent. plan from that of 
Mr, Blackſtone, to be taken notige pf, is the propoſal of beginning with-the 
law of things, not with the lam of perſons, as he hath done. It muſt be 
allowed impoſſible theroughly to underſtand the law of things, without ſome 
previous knowledge. of that of perſans; but it i equally impoſſible to be 
maſter of the lam of petſana, without an acquaintance with that of things, 
Since, therefore, we muſt begin with one of them, perhaps it will be ſuffi: 
cient to obſerve, that ſuch knowledge of the names and relations of perſons, 
as is generally acquired by obſervation, before, a perſon arrives at an age fit 
for engaging in this ſtudy, will enable him tolerably to underſtand the law of 
things; and that whatever more is neceſſary, and hath not been attained by 
this means, may be. eaſily ſupplied as the ſtudent goes on. And, that I 
may, not be thought to lean too much on my own opinion in this particular, 
I ſhall quote the famous Sir Matthew Hale to the ſame purpoſe; who in his 
Aalhyſis, introduces the law of thing in the following manner: „ Having 

« done with the rights of perſons, I now come to the rights of things; and, 
« though, according to the uſual method af civilians, and of our ancient 
common law tractates, this comes in the ſecond place, and after the jura 
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« muſt not be che inetho8 of « young ftudcit of the cotmtmot law; but ke 


«© muſt begin his ſtudy here, ar the ure rium,” for the former part chf 


* matter proper for the ſtudy of one thut is welFacquainted with thoſt jive 
« rum And, agrecably' hereto, che wiſdem of ages hath” declared 
Littleton's Temures, which contains the commom law of England, as fur as it 
concerns real 
from them, to be the book moſt proper for adm to begin wit, . 
Rudy of the low of . e FEI pgs . nne 
enen b Rain een een. BH C441 
'Taxmo it then for granted ar preſent, that the law ares 
fitteſt introduction, it wilt be neceſſury, as it is confeſſed to be the moſt 


important, the moſt extenſive, and, in conſequence, the moſt difficult part, 
to lay the foundation drep and ſure, and to derive its rules ftom what is - 
now univerſally allowed to be its ſource, the feudal cuſtoms. This; indeed, 
bach been denied by ford Coke, and ocher of his age who Gehl l 


would depreciate the excellence of the laws of their country, to admit they 
were derived from any other nation. But if thoſs gentlemen had read over 
but once the two books of the feudal law, with tolerable attention, they 
muſt have received conviction, that one of the laws was certainly derived 
| from the other ; und which of them was ſo would eaſily appear, by compa- 
ring the law of England after che conqueſt, with that which prevailed in the 
Saxon times, and was not ſtrictiy feudal, yet pron ha 
old hiſtorians, | 


4 


Bur, perhaps, eee it may Wan A 
and deduce theſe rules from the feudal ones, as they occur occaſtonally 
in the books of the common law; which is the method, that, in confor- 
mity to the reſt of his plan, the Oxford profeſſor has adopted, and that the 
reading through a courſe of that law, even the ſhorteſt, will be attended 
with an unprofitable delay, and detain the ſtudents too long from their 
principal object. The anſwer to this objection is ſhort, and, if well 
founded, perfectly ſatisfactory. It is, that the real reaſon of propoſing a 


ſyſtem of the feudal law to be gone through was to ſave time. The method 
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ve woch bewen and: clearer, and, by neceflary. conſequence, ſo much 
eaſier to be comprehended, and retained, that the delay will be abundantly | 
campenlated, and one third, at leaſt of Littleton will be underſtood, and 
known. by the ſtudents, before they open his book... For the maxims of the 
common law, as they lie diſperſed in out books, often without reaſons, and 
often with falſe or frivolous ones, appear digjointed and unconnected, and 
as ſo many ſeparate and independent axioms ; and in this light very many 
af them: muſt appear ungecountable, at leaſt, if not abſurd; whereas, in 
nuch, they are almoſt very, one of them deducible, by a train of neceſſary 
conſequences, from a few plain and imple rules, chat were abſolutely ne- 
ceſlary to the being and preſervation of ſuch kind of conſtitutions as the 
feudal kingdoms were. The knowledge. of which few, timely obtained, 
will obviate the neceſſity of frequent and laboured illuſtrations, as often as 
theſe maxims occur in our law, will reconcile many ſeeming contradictions, 
and will ſhew that many diſtinctions, which at firſt view appear to be with- 
out a difference, are founded in juſt and evident reaſon : to ſay nothing of 
the improvement the mind will attain by exerciſe, in following ſuch a train 
of deduRions, and the great help to the memory, by acquiring a perfect 
knowledge of the true grounds of thoſe various rules, and of their mutual 
connection with and dependance on each. other. Ignoratis cauſis rerum, at 
res ipſas ignoretis, neceſſe eft, is a maxim frequently in our lawyers mouths ; 
and Littleton and Coke continually exhort the ſtudent to explore the 
grounds and reaſons of the law, as the only ſafe foundations to build on, 
and deny that any man, withous bring perfeRly acquainted with thei, can 
merix the honourghle appeliagon of « lawyer, | | 


Bor there is wocher, e and fortune particu- 
larly, a more important conſideration, that renders a general acquaintance 
with the principles of the feudal law very proper at all times, but at pre- 
ſent eminently fo; namely, the neceſſity of knowing theſe, for the under- 
ſtanding the nature of thoſe Gothic forms of government, which, until 
CO DOE PER TIN Europe, and 
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indeed, in which theſe ilands are now ſo happy, is undoubredly derives; 
From hence only ſhall we be able to determine whether the möonsreby e 
England, as is pretended, was originally and rightfully an abſolute royalty, 
controuled nd checked by the virtue of the prince none, and whether the 
privileges of the ſubjects, which we ate ſo proud of; were \ſarparions om the 
royal authority, the fruits of proſperous rebellion, or at beſt the coneeſ- 
ſions of gracious princes to a dutiful people, and revokable by them or 
their ſucceſſors, whenever, in their opinion, their vaffals ſhould Becbme 


undeſerving ; principles that were indvſtriouſly, and, to the misfortune or 


a deluded royal family, too ſucceſsfully propagatetl during the laſt century, 
and that, of late, have been revived and defended, with no lefb seal, than 
ſceming plauſibility. Every man, indeed, of candour and bumunity, il 
look with tenderneſs c on the errors of pritices, unkappily educited m mif. 
taken notions, ard make due allowances for the welghit which arguments 
urged with great apparent force of reaſon, concurting with the luſt of 
power, fo natural to the human breaſt, will certainty have on ſuch minds; 
but, ſurely this indulgence may be carried too far, and: wilt be allowed i to 
be, if, for their juſtification, it ſhall appear, upon examination, chat the 
hiſtory of paſt ages has been partially delivered down, and perverted; and 
that to the vain and unprofitable grandeur of the Prince, the happineſs of 
millions, . and their poſterity, hath been · attempted to be offered up in ſacri- 
fice. The queſtion is of a matter of fact for on the deciſon of the fact, 
how the conſtitution of England antiently ſtood, the queſtion of the right 
ſolely depends. And ſurely it is the duty of every gentleman to inform 


himſelf, on the beſt, grounds, whether thoſe great men, who, for a ſucceſ- 
ſion of ages, expoſed their lives in the field, or exerted their eloquence and. 


wiſdom in the ſenate, for the purpoſe of preſerving, and perpetuating theſe 
privileges, deſerved the honourable name of patriots, or the deteſtable ap- 
pellation of rebels ; Whether the grievances our glorious deliverer came bn 
redreſs were real or imaginary ; or, if real, were fuck as our fathers were in 
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conſcience bound to ſubmit to; and whether we can with juſtice give to 


the 
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the family, that dow fills our throne with ſuch luſtre and dignity; that title 
which they have always eſteemed as their higheſt honour, * eee 
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a ſyſtematical method, it is propoſed that theſe lectures ſhall pro- 
E an hiſtorical one, in order to ſhew the original reaſons of 
what particular ſtepi and gradations the mighty fabrick roſe. By this 
means the additions to, and the alterations of the law will be ſeen in a elearer 
700 T 
being; and by knowing the circumſtances of the times, can at once per- 
ceive the wiſdom and neceſſity of ſuch additions and alterations. And it is 
hard to imagine a ſtudy more improving, more agreeable, or better adap- - 
ted to a liberal mind; than to learn how, from a mere military ſyſtem, - 
formed and created by the neceſſities of a barbarous people, for the preſer- 
vation of their conqueſts, a more extenſive and generous- model of govern- 
ment, better adapted to the natural liberties of mankind ; took place, how, 
by degrees, as the danger from the vanquiſhed ſubſided, the feudal policy 
_ opened her arms, and gradually received the moſt eminent of the conquered + 
nation to make one people with their conquerors ; how arts and commerce, 
at firſt contemptible to a fierce and ſavage people, in time gained credit to 


their profeſſors, and an admittance for them into the privileges of the ſociety; + 
and how, at length, with reſpect to the loweſt claſs of people, which till - 


continued in ſervitude, its rigour inſenſibly abated; until, in the end, the 
chains of vaſſalage fell off of themſelves, and left the meaneſt individual, i in 
point of ſecurity, on an equal footing with the greateſt. _ 


Tavs much has been thought 3 to obſerve, in order to ſhew the | 
reaſons of propoſing a courſe of the feudal laws, as an introduction to the 


Engliſh; wo which any be added, that this method hath received the ap- 
probation 
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uſtice, differ little from 


been alſo uſed in England vith good fucceſs ; but, at the 
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in to deduce the origin of this law, and of ita rules. 
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— every country in Europe, and became a kind of a jus gentiuyy but 
haying ſprung, up. in rude Witerate ages, and grown by low degrees to 
a ſtate of maturity, it is no wonder that very different have been the opi- 
nions concerning their origin, and that many nations have contended for the 
honour of giving them birth, and of having communicated them to others. 
Several eminent civilians, ſmit with the beauty of the Roman law, and filled 
with magnificent ideas of the greatneſs of that empire, have imagined that 
nothing noble, beautiful, or wiſe, in the ſcience of legiſlation, could flow 
from any other ſource ;, and, accordingly, have fixed on Rome as the parent 
of the feudal conſtitutions. But as the paths of error are many, and diſa- 
grecing, ſo have their endeavours to make out, and defend this opinion, 
been various in proportion. A ſhort mention of them, and a very few 
eee, will de ane 20 cane wa, that they have been al 
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Roman patrons and clients, an inſtitution as early as Romulus himſelf, and 
the feudal lords and vaſſals. The clients, we are told, paid the higheſt 
deference and reſpect to their patrons, aſſiſted them with their votes and 
intereſt ; and, if reduoed to indigence, ſupplied their neceſſities by contri- 
butions among themſelves, and portioned off their daughters. On the 
other hand, the patrons were ſtanding. advocates for their clients, and 
obliged to defend, in the courts of law, their lives and fortunes. The like 
reſpect was paid by vaſſals to their-lords, and ſimilar aſſiſtance was given 
totheir wants, The fortune of the firſt daughter, at leaſt, was always paid 
9 1 
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by them, and if they were impleaded, they called in their lords to warrant 
and defend their lands and other property. Thus far, we muſt confeſs, 
there is a ſtrong reſemblance z but the differences are 8 and 
ſhew plainly that the one could nog proceed from the ether * he connection 
| between the patron and the client was merely civil, e eee 
tween the lord and the proper vaſſal was entirely military; and his fealty to 
his ſuperior was confirmed by the ſanction of an oath, whereas there was no 
ſuch tie between patron and client. The aids which the tenant gave to. his 
- lord's necefities,. except in three inftances, eſtabliſhed by cuſtom, to redeem | 
his Lord's body taken in war, to make his eldeſt ſon a knight, and for the 
firſt martiage of his eldeſt daughter, were purely voluntary. But the great 
point which diſtinguiſhes them was, that whereas the Roman clients eſtate 
vas his abſolute property, and in his own diſpoſal, the feudal vaſſal had but a 
qualified intereſt.” He could not bequeath, he could not alien, without his | 
lord's conſent. © The dominium verum remained with the lord; to whim the 
land originally had belonged, and from whom it moved to the tetant. 
Upon the failure therefore of the tenant's life, if it was not granted cranſ. 
. miſſible to heirs, or if it was, on the failure of heirs to the lands, it reverted / 
to the original proprietor. Neither was the lord, on all occalions, and in 
every cauſe, bound to be his vaſſal's advocate, or, as they expreſs it, bound - 
| to warranty, and obliged to come in and defend his tenant's right and pro- 
perty: For the fealty on one fide, and the protection on the other, ex- 
rended no farther than the feudal contract; and therefore the one was not 
bound to warrant any of the tenants lands, but ſuch as were holden of him, 
nor the other to give aid, or do ſervice in regard of his whole property, 
but in proportion to that only which he derived from his ſuperior, Add to 
this, that the lord, in conſideration of the lands having been originally his, 
retained a juriſdiction over all his tenants dwelling thereon, and in his court 
fat in judgment, and determined their controverſies. Theſe ſtriking diverſities 
(and many more there are) it is apprehended, will be ſufficient to demon- 
ſtrate the impoſſibility of deriving the feudal cuſtoms mips the ater we . 
of an and client among the Romans. 
| n 
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Steonbt vy; Others, ſenſible chat military ſervice was the firſt ſpring, and 
the grand conſideration of all feudal donations, have ſurmiſed, that the 
grants of forfeited lands by the didtarors Sylla and Cæſar, and afterwards 
dy the triumvirs Ockavius, Anthony and Lepidus, to their veterans, gave 
the firſt riſe to them. In anfwer to this, I obſerve, that thoſe lands, when 


once given," were of che nature of all other Roman eftates, and us Uifferent © 


poet wr as the eſtates of clients, which we have Ulready ſpoken" of, 

© Befides, theſe were given as 4 reward for paſt fervices, to fokdiers 
pram and'unfit for further warfare ; whereas fiefs were given 
at firſt gratuitouſly, I Len enable chern to do future 
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introducer of theſe tenures, becauſe he had diſtributed lands on the borders 
of the empire, which. he had recovered from the Barbarians, among his. 
ſoldiers; on the condition of their defending them from the incurſions of 
the enemy; and had granted, likewiſe, that they might paſs to their chil- 
dren, provided they continved the Same defence. This opinion, indeed, 
is more plauſible chan any of the: reſt that derive their origin from the 
Romans, as theſe lands were given in conſideration of future military ſer 
vice, yet, when we conſider, on the one hand, that in no other inſtance 
did theſe eſtates agree with fiefs, bot had all the marks of Roman propefey; 
end cha, on the other hand, feudal” grants, were pot, for may ages, de. 
- ſcendible to heirs, but ended, at fartheſt, with the life of the grantee, we 
ſhall be obliged to allow this notion to be as untenable as any of the "my 
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Pax ſurmiſe of ſome others, that'the'feudal renancies were derived fror 
futing; as theſe reſembled only, and that very little, the loweſt and moſt 
improper feuds; and them not in their original ſtate, when they were 
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LAsrrx, dated tides wah as Conftentinaple for the. riſe of Set. 5 
ell us that Conſtantine Porphyrogentes was their ſounder but he lived in 
the tenth century, at a time that this law was already in France, Germany, 


Italy, and Spain, where it had arrived very near its full perfection, and. 


was therefore undoubtedly his model : ſo that, though we muſt acknow- 
ledge him the firſt who introduced theſe tenures into the Roman empire, to 


find its original, we muſt look back into earlier ages, and among another 


people. 

een and fer aſide, it 
en that this law muſt have taken its riſe among the barbarous nations, 
but from which of them particularly, remains to be enquired. Some, ſoli- 


citous for the honour of the ancient Gauls, quote Czfar's account of their 


manners, eos qui opibus valebant multos babuiſſe devotos, quos ſecum ducerent in 
bella, ſoldurios ſua lingua nuncupates ; quorum, hecerat conditio, ut omnibus in 
vita commodis cum iis fruerentur quorum amicitie ſe dediſſent ; quod fi quid por 
vim accidiſſet, aut eundem caſum ferrent, ipfi aut mortem fibi conſciſcerent; in 
which words they imagine they have plainly the mutual connection between 
lords and vaſſals. The Spaniards too put in their claim. For the antient 
Celtiberians, of whom Plutarch, in his life of Sertorius and Valerius Maxi- 
mus, gives the ſame account that Cæſar doth of the antient Gauls; and 
Sir Edward Coke, in his zeal for the common law of England, (which, 


although he did not know it, is certainly feudal) relying on fabulous hiſto. _ 


rians, carries its antiquity ſo far back as to the Britiſh kings of Geoffry of 
Monmouth. But one ſhort and plain obſervation will fully diſſipate ſuch 


vain conceits, namely, that, whatever were the original cuſtoms of the bar- 


barous nations, inhabiting Gaul, Spain, or Britain, they were, many ages 
before the riſe of this law, entirely annihilated and forgotten, Gaul, Spain, 
and Britain, were, for centuries, Roman provinces, governed entirely by 
Roman magiſtrates, according to the imperial laws. For the Romans were 


particularly 
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nations that deſtroyed the Weſtern Empire of the Romans ; where we firſt 
| «perceive the traces of it, that is, among the Franks, Burgundians, Goths, 
vocates; and, whether out of jealouſy to the French monarchy, or not, I 
.cannot determine, the majority declare for the Lombards. Theſe different 
opinions, however, may be ealily adjuſted, by diſtinguiſhing between the 
beneficiary lat, as I ſhall call it, while the grants were at will, or for years, 
or at the utmoſt for life, and that which is more properly and ſtrictly called 
feudal, when they became tranſmiſſible to heirs, and were ſettled as inheri- 
tances. As to the beneficiary law, no one of theſe nations can lay a better 
claim to it than another, or with reaſon pretend that the reſt formed their 
 bliſhed the ſame rules, or rules nearly the fame; which were, in truth, no 
Rhine, and were ſuch as were common to all the different people of Ger- 
many. But, as to the law: and practice of feuds, when they became inheri- 
tances, there can be little doubt but it was owing to the Franks. For the 
books of the feudal law, written in Lombardy, acknowledge that the em- 
peror Conrad, who lived about the year 1024, was the firſt that allowed 
. iefs to be deſcendible in Germany and Italy; whereas the kingdom of the 
Lombards was deſtroyed by Charlemagne above two hundred years before ; 
and he it was: who firſt eſtabliſhed among his own Franks the ſucceſſion of 
fiefs, limiting it, indeed, only to one deſcent. His ſucceſſors continued the 
ſame practice, and, by flow degrees, this right of ſucceſſion was extended 
- fo, that by the time of Conrad, all the fiefs in France, great and ſmall, 
went in courſe of deſcent, by the conceſſion of Hugh Capet, who made uſe 
* ſweeten his uſurpation, and render it leſs diſ- 
0 E 2 agreeable 
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1 agreeable. By this conceſſion he, indeed, eſtabliſhed. bis family on the 2 
1 throne, but ſo much weakened the power of that crown, that it coſt much ; 
' _ trouble, and the labour of ſeyeral conturies,/20 regain de groundi-chan 
17 . ; 
WY Tax opinion of the feudal law's being derived from the Lombards ſeems _ 
4 owing to this, that, in their country, thoſe. cuſtoms were firſt reduced into 
writing, and compiled in two books, about ihe year 1150, and have been 
received as authority in France, Germany, and Spain, and conſtantly quoted 
as ſuch. But then it ſnould be conſidered, that the written law in theſe books 


is, in each of thoſe nations, eſpecially in France, controuled by their un- 
written cuſtams ; which ſhews plainly, that they are received only as evi- 
dence of their own old legal practices. For had they been taken in as a 
new law, they would have been entirely received, and adopted in the 
whole. ' | | | 


Bor if, in this point, I ſhould be miſtaken, and the Lombards were 
really the firſt framers of the feudal law, yet I believe it will be allowed 
more proper for the perſon who fills this chair to deduce the progreſs of it 
through the Franks, from whom we certainly borrowed it, than to diſtract 
the attention of his audience, by diſplaying the ſeveral minute variations of 
this law, that happened as it was uſed in different nations. To the nation of 
the Franks, therefore, I ſhall principally confine myſelf, and endeavour to 
ſhew by what ſteps this ſyſtem of cuſtoms was formed among them, and 
how their conſtitution, the model of our own juſt after the conqueſt, aroſe, 
and at the ſame time I ſhall be particularly attentive to thoſe parts of it, only 
that prevailed in England, or _— way contribute « to . our 
domeſtic inſtitutions. 


Ix order, then, to illuſtrate the original of the French conſtitution, and 
of their beneficiary, and its ſucceſſor the feudat law, it will be neceſſary to 
enter into ſome details as to the manners of this people, while they conti- 

8 nued 
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nued in Germany, and which they preſerved" for 4 conifiderable time after 
whey paied the Rhine ; mm ag d mention fome/ſew-pjanieulary-of their hiſ- 

tory; en ſettled i Frahte, in bedeti v ſhow dee nech / f their orginal | 
cuſtom, and. ihę ends dhtit pohen amo ut. und Hine, hy bange of cireum- 
ſtances, the preſeryation of that ſyſtem tequited . regulations how the 
feudal law aroſe, and grew to that perfection, 'in-whichy' for fo! many ages, 
it flouriſhed throughout Europe. As fkilful-nateralifie;Jifaayer-in the fced 
the rudiments of a future. tree, ſu, in 9 few:-paſlages af Cœſat and Tacitus, 
_ conceming the cuſtdms of the Gaitnans, (niayriie ren dhe did feudal law, = 
and all ic original parts, in ena; which, 'inproceſs of time; by gradually. 
dilating and unfolding themſelves, grew into 4 perfect and compleat body. 


It will be highly proper,-cherefore,. for the clearer! comprehenſion af what-is 

to follow, to dyell ſomewhat pamiculatiy upon, and to make ourſelves ac- 
qyvainted with, the manners and inſtitutions of choſe people ; and for this 
purpoſe, perhaps, it will be ſufficient to conſider them under the ſeveral 
folloring rde. ccc and meg the fereral cake 


ure of their policy 3 their regulations tquching property, their methode of 
ing juſtice, and the nature 1 teen ener 
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time a wild uncultivated country, divided intq a. great number of ſmall 
cantons, ſeparated from each other by thick foreſia, Cx impaſlable morafles, 
nd inhabited by a rude and-Gmple people, that lied either by the chace or 
paſturage, and were always either in a ſtate, of open war, on a ſuſpicious 
Dee ircumſtane that obliged cyery one of cheſe 
ſtates to eſteem military virtue in the firſt place, and to train up all 
their people, 125 purpoſe, in che conſtant uſe of arms, 8 
im a ſtate N always, ee, or defence. 
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N Derne seeed however afembtes;” foine Wes win 
be from the'natural' ſtrength-of their bodies, and courage of theft nnd, 
more fit for ſoldiers; and others, from the contraty- cauſes; better adapted 
to the arts of peace; theſe” nations Were neceffarily diſtributecd into two 
ranks ; thoſe in whom the ſtrength of the ſociety conſiſted; the fietmen' or 
ſoldiers, who were, properly peaking, che only members of the community, 
and whoſe ſole employment wes war; or (iti the intervals of hoſtiltties, what 
Xenophon conſiders as its iinage) hunting, and aft inferior order of people, | 
who were ſervants to them; and, in teturn for protection, ſupplic the wat 
riors with the neceſſaries of life; occupied the lands for them, and paid ſti 
pulated rates of turtle, clothei, and'ſomerimes" corn, namely, where they 
had learned the uſe of agrieulture from the heighbouring Nomäns. I fol. 
low Craig in calling tem ſervants rather than ſlaves," as an ex much, 
more ſuitable to their condition ; for they were hot condemned to laborious. 
works, in the houſes of the' freetnen, as the llaves "of other nations were. 
Among theſe ſimple” people, the wives and children even of the greateſt 
among them, and the old men, unt for "the told oe war, vere their only 
domeſtics. The ſervants of the Germans lived apart, in houſes of their own, 
and when they had rer.dered to their lords the ſervices due by agreement, 
they were ſecured in the reſt, as their own property ; ſo that a ſervant among. 
theſe people, though manly conſidered by the fipttior rank, was; in truth, 
more a freeman than the generality of the Romatis under their emperors. 
It has been an antient obſervation, that ſervitude among the northern na- 
tions hath always been more gentle and mild than among thoſe chat hy 
more ſoutherly : a difference, to be aſcribed to the different manners of the 
ror reſulting partly from their climate, and partly from thei> way of 
life. A plain and fimple people, unacquainted with delicacies, were con- 
tented with the plaineſt fare; which was eaſily ſupplied, without afflicting 
their ſervants with heavy labour, and gave no room for envy and diſcontent 
in the breaſts of the inferiors. And a nation that had always the ſword in 
their hands were too conſcious of their own ſtrength, to entertain any appre- 
henſions 
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henſigns from hoſe, who, from. their vnſitac@. for that profeſſion, were 
deſtined to; chef employments, _. All motives;: therefore, to fear oa dhe one 
fide, and to.cafy.and-difcontent.on-the cher; being removed, we need not 
be furgrized ee e e be rants ae: treated 


cgions.- ing em im chaine was a''thing exceed- | 
ingly dus and the killing them, except;in 1 ſudden guſt of paſſion {an c- 
cident which frequently happened among the freemen themſelves) was al- 
| moſt unheard of. The only difference in that caſe was, that the death of a 
ſervant was not looked upon;as & public crime, be being no member of the 
political ſociety, and therefore was nat punifhed::: Huch then was the mu- 
tual affection and confidence of theſe two. ranks. in each other, that when · 
ever there was occalion, they made. no ſcruple of arming ſuch: of their ſer 
vants as were capable, and, by making them ſoldiers,- 4dmitted them into 
the number of freemen; and the hopes pf, ſuch advancetnent, e may be 
aſſured, was a ſtrong, inducement. to thoſe. of the, tower rank to behave. in 
their ſtation with fidelity and integrity. Another cauſe. of this great lenity 
to their ſervants aroſe from a cuſtom peculiar to the Germans, which, or- 
dained char infolvens debtors ſhould. be reduced to. ſeryirude, until, either 
by his labour, the creditor was fatiaed, or, f. it frequencly_happened,. the 
debt was paid by the infolvent's relations. | It was, indeed, reputed diſho- 
nourable for the creditor, e ee Err n 


be either ſold him to the prince, & me Fre 
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and that few inſtances occurred of freemen's-being reduced-to.layery ; but 
Tacitus aſſures us of the contrary. . Theſe people were poſſeſſed wich the 
rage of gaming to ſuch a degree, that nothing was more common than to 
ſee them, when all their property was loſt, ſer their liberty irſelf at ſtake. 


Ir was natural, therefore, to treat thoſe with gentleneſs, who had been.once © 


perhaps the moſt valuable members of the body politic, eſpecially for them 
who knew their own privileges depended on the uncertain caprices of the 
lame goddeſs Fortune, and that an unlucky throw might reduce them to- 


morrow 
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moron dhe me lou condition/ Rave” Beem the. dle Parc, on 
| this head, in order to ſhow, / thar; wen it their üuνj,L U cdl nie 
; _ were more favdurable to the untunb liberty of mankind, tn the laws and 
cuſtoms of the ſouthern and more polite nations, and ere of ſuch: a;ſpirir, 
as when cirgumſtances chatged, would; manual enpand, and extend that 
bleſſing to the eee id at deer 
ee eee 990) will me ; eee _ vlanoic' "Wl abi: 

ab +43 en gan eg ach fi ante Ang, 23.1 9 vs get, 

ne — 16 the freemen: Wie fd no trees ef any dieren 

orders of men ainoug them; but as to kind” of government, however rude; 

can ſubſiſt without ſome ſubordination, and us it vs impolſihle for them all 
to continue together in one body; it was fund neceſſury, in order to dif- 
perſe them round the ecuntry, that they ould be fabdividet into leſſer par- 
ries, and to appoint tor each a chief; che moſt eminent and capable among 
chem; who, wheh a district was aligned hm, dittributeck that among his 
followers ; who again, after having retained what he eſteemeti ſufficient for 
e ſo received” to their ſer- 
And here; indeed, ve ſer the irt tude original bf lots and vaſfats: 
— thoſe,” of whom Tacitus lays, De minori minoribus rebui principes 
conſultant. One of theſe lords, and to him 6 larger territory was alligned 
than to the others, was the heackof the whole body politic, and honoured 
with the title of king. He was the ſuperior, who, at their general aſſem- 
blies, made the diſtribution already mentioned, and appointed the other 
lords. And, beſides his excelling the others in the enjoyment of a more 
extenſive diſtrict, and in having a greater number of vaſſals and ſervants, 
he was remarkably diſtinguiſhed from them in two particulars, His office 
was for life, and, in ſome degree, hereditary for, in every nation there 
was one family, deſcended, it is to be preſumed, from the firſt founder of 
the ſtate, or ſome ancient hero, which was the only family noble by birth 
among them, and the members of which alone were capable of this high 
ſtation. Not that theſe kings ſucceeded in a lineal, or any other regular 
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They were necdſlitated to chobſe among the royal fumily a man in the flower h 
of youth or, at leaſt, in che vigour of life, who, by his valeur nꝶ !! ; 
wiſdom, might prove the proper head of a nation always in a ſtate of war. i, | 
This will appear beyond à doubt, if we examine the ancient practice N 
of all the kingdoms founded by the Germans. Look over the liſts of their 
kings in any one nation, and examine the degree of kindred in wach hey 
ſtood related to each other, and you will find them all, indeed. of one fa- 
mily ; but you will, at the ſame time, ſee that ſcarce a third of them could 
| derive their kindred, by way of title or deſcent, from their immediate prede.' 
ceſſor z yet were they obeyed cheerfully by their ſubjects, nor ever looked 
| upon in thoſe days as uſurpers, though ſeveral modern writers, poſſeſſed 
with opinions of their own ages, ſince kingdoms are almoſt univerſally ſet- 
tled in a regular courſe of deſcent, have been fo liberal in * 
title upon them. 


CCC ä 
of the Franks, but inſiſts that thoſe of the firſt inherited lineally. But was 
this ſo originally, when Clovis came to the crown, he who firſt united all 
the Franks under one ſovereign ? We find ſix or ſeven independent kings 
of the Solian Franks, every one of them Clovis's near relations, and con- 

 ſequently deſcended from a common anceſtor, at no very great diſtance. He 
thought not himſelf, nor his poſterity, ſecure in the poſſeſſion of the throne, 
until he had totally extirpated every other branch, and reduced the royal family 
to his ſingle perſon. Then, indeed, there was no danger of a competition 
upon his death. So far was the crown from deſcending to any determined 
perſon, that the Kingdom was divided among all his children; and, for ſe- 
veral deſcents his bloody example was followed in dne generation, and in 
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Wige we can be fully acquainted — all the 8 conſtituent 
parts of the German ſtare, it will be neceſſary to form a juſt notion of 
e called the companions.of the King or prince; who, being 
choſen, out of the moſt robult and daring of the youth, and having attached 
themſelves particularly to the perſon of their ſovereign, were his chief de- 
fence in war, and the great ſupport of his dignity in times of tranquility. 
A few words of Tacitus will ſer this inſtitution of theirs in a clear light. 
Speaking of their princes, he ſays, * This is their principal tare, their 
« chief ſtrength, ta be at all times ſurrounded with a numerous band of 
© SJ YOLINS By armament eee 
defence in war;; nor is it among his own people only, but alſo from the 
e neighbouring communities, that a prince reaps high honour, and great 
«© renown, when he ſurpaſſes in the number and magnanimity of his 
« followers ; for ſuch are courted by embaſſies, and diſtinguiſhed with pre- 
« ſenty, and by the terror of their fame alone often diſſipate wars. In the 
« day of battle tis ſcandalous for the prince to be ſurpaſſed in feats of 
« bravery, ſcandalous to the followers to fail in matching the valour of the 
prince. But it is infamy during life, and an indelible reproach to return 
« alive from a battle, wherein their prince was ſlain. To preſerve him, to 
« defend him, and to aſcribe to his glory all their gallant actions, is the 
« ſum, and moſt ſacred part of their oath. For from the liberality of their 
<« prince they demand, and enjoy that war-horſe of theirs, and that terrible 
« jayelin, dyed in the blood of their enemies. In place of pay, they are 
re 
<« profuſe. . Es a fund is fur- 

< niſhed by continual wars and pl 
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connection, that afterwards ſubliſted between the king and all his military | 
vaſſals, and of the oath of fealty which the latter tqok to him. To his per- 
ſon, and to aid him in all he undertook, his companions were bound, during; 
his and their lives, by the ſtricteſt ties; but as to other freemen, who lived 
apart in their villages, the bonds of allegiance were much more looſe. 4A 
rude people had no notion of what almoſt every civilized nation hath 
down as a maxim, that being born. in, and protected by a ſociety, creates a 
durable obligation. They ſerved, indeed, in conſideration of the lands. 
they held, in all defenſive wars; and in all offenſive ones, which either were 
generally approved of, or in which they choſe particularly to engage them- 
ſelves. Nay, ſo great was the notion of particular independence among 
theſe people, that they thought that alf of the freemen or ſdldiers, except 


che comites, who had by oath bound themſelves w the perſon of the King for 
life, were at liberty to engage in expeditions, that neither the king, nor the 


common ſubject of deliberation, if any one propoſed an enterprize, all who. , 
approved the motion were at liberty to undertake it; and if the king de- 


majority of the nation conſented to; and that under leaders of their own 
chooſing. For as, at their general meetings, war was neceſſarily the moſt 


clined commanding, therein, they choſe a general capable thereof; and 
when, under his conduct, they had ſucceeded, they either returned, and 


divided the ſpoil, and became ſubjects of their former king as before; or, 


if they liked the country they had ſubdued better, ſettled there, and 
formed a new kindom, under their victorious leader. Duces ex virtute fu- 
munt, ſaith Tacitus ; a practice. hard to be accounted for among nations 
expoſed to continual danger, and which muſt be thereby frequently 
weakened, on any other ſuppoſition, than that it was firſt introduced to 
diſburthen a narrow territory, overſtocked with inhabitants. This effect, 
however, it muſt have had, that their Kings were rendered” more martial, 
and obliged equally by their glory, and intereſt, to command in every ex- 
pedition, that was agreeable to any conſiderable number of their ſubjects. | 
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Fnom this cuſtom eee e contain, that 
the Franka derived their of conferring. on their mairs de palais the 
power of war, at à time, by the long continued ſlaughters of the 
royal. family, they were. to place the crown on the heads. of minors, 
or of princes as incapable as minors; a power that enabled them, by de- 
grees, to uſurp the civil adminiſtration, and at length to transfer the title | 
alſo of royalty, nnn 1 


n ttbes. of > Gann en A king choſen for ki: 
illuſtrious extraction, attended by a numerous body of choſen youth, at- 
tached to his ſervice in war by the ſtricteſt bonds of fidelity; a number o 
freemen divided into villages, , over each of which was an elective chief, en- 
gaged, likewiſe, to military duty, but in a. laxer manner; and under all: 

theſe were the ſervants, who occupied the greateſt part of the land, and 
| Siege che Hopper ah as norte g 


Nie lacks 6s 6s ads patley; and to inform: 
ourſelves what were the rights of each of theſe orders in the time of peace.. 
The king. we are aſſured by Tacitus, was far from abſolute. He was judge, 
other chieftains were in their reſpective diſtricts. He preſided in their 
general aſſemblies, and was the firſt who propoſed matters for tlieir delibe- 
ration: His opinion had great weight, indeed, from his rank and dignity, 
| but his power was rather that of perſwaſion than of command; The royal 
family was no otherwiſe diſtinguiſhied from others, than as their perſonal 
merit acquired” influence, or their high birth and capability of ſucceſſion 
engaged reſpect. The companions of the prince were highly honoured for 
their faithful attachment to him, and their valourous atchievements in war; 
but, as to rights and privileges, were on the common footing of other-free-. 
men. The only diſtinction was between the chieftains, or lords of the vil- . 
WA ˙ any Wn The chieftains 


were ® 
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were judges in their reſpective diſtricts, but, Cs to each 

of them were afligned an hundred perſons, choſen among the populace, to 

| accompany and affiſt him, and to help him at once with their authority and 
their counſel; And this inſtitution was, in al probability, the original of 
the juriſdiction of the pares curiæ in the feudal law. Another, and a very 
great check on their chieftains, was their heing elective, and conſequently 
amoveable every year, if their conduct was diſpleaſing either to prince ar 
people. Theſe elections, as well as thoſe of their aſſeſſors, were made in 
their aſſemblies; where, indeed, every thing of any conſequence was tranſ- 
acted, and therefore they deſerve to be particularly treated of. 


Taxsz conventions, then, unleſs they were ſummoned on extraordinary 
occaſions, were [regularly held once a month, on certain ſtated days; but 
ſuch was the impatience of this people of controul, or any regularity of pro- 
ceeding, that Tacitus obſerves, that frequently two or three days were ſpent 
before they were all aſſembled, when they were met. For in theſe meet- 
ings, every freeman, that is, every ſoldier, had an equal voice. They ap- 

- pearedall in arms, and ſilence was proclaimed by the prieſts, to whom 
alſo it belonged to keep the aſſembly in order, and to puniſh all diſturbers 
of its regularity. The king in the firſt place was heard, next ſuch of the 
chiefs as had any thing to propoſe, and laſtly others, according to their pre- 

cedence in age, nobility, military virtue, or eloquence. If the propoſition 
diſpleaſed, they rejected it by an inarticulate murmur. If it was pleaſing, 

they brandiſhed their javelins; the moſt honourable manner of ſignifying | 
their conſent being by the ſound-of their arms, But this approbation of the 
general aſſemblies was not of itſelf ſufficienc to eſtabliſh, a reſolution. As the 
ſudden determinations of large multitudes are frequently raſh, and inju- 
dicious, it was found neceſſary to have what they had ſo determined re-conſi- 
dered by a ſelect body, who ſhould have a power of rejecting or confirming 
them. For this purpoſe the chieftains were formed into a ſeparate afſembly, 
who, in conjunction with the king, either diſannulled, or ratified what had 

® been agreed to by the people at large, 


Such, 
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nearly reſembling our on at preſent, as at firſt view would tempt any one 
td think the latter derived immediately from thence. Yet this was not 
the caſe; With reſpe& to the Saxon times, as far as we can judge from the 
few lights remaining, the form of government ſeems very nearly to reſemble 
this account which Tacitus gives us, but, for two centuries, at leaſt, after 
the conqueſt, the Eagliſh conſtitution wore a face purely feudal. The ſub- 
vaſſals had long loft the privilege of being members of the general aſſembly, 
| from cauſes that ſhall be hereafter atteripted'w-be explained 4 and the 
whole legiſlative power was lodged in the king, and his Immediate vaſſile, 
whoſe intereſts frequently claſhing, and creating continual broils, it was 
found neceſſary, for the intereſt both of the ſovereign and nobles, that a 
proper balance ſhould be formed. Accordingly, much at the ſame time in 
France, Spain, and England, namely, in ot about the thirteenth century, 
| the happy method of readmitring the third eſtate, by way of repreſentation, 
was found out, with an addition very favourable to the natural rights of 
mankind, that traders and aftizans, who before had been treated with the 
77 
aſſembly, a] put ene 


Bur to return to the aſſembiy of German chiefrains, or - their houſe of 
lords, as I may call them; beſides a ſhare in the legiſlative power, they were 
likewiſe a council, to aſſiſt the king in the execution of the reſolutions of 
the general aſſembly, and determined ſolely by their own authority all mat- 
ters of leſſer moment, that did not immediately affet the whole commu- 
| nity, De minoribus rebus principes conſultant, 4 majtribics wines. 


ner other things ie sn rnb eb ane . 
particularly the admiſſion of à new member into the political ſociety. 
When a youth was judged capable of bearing arms, he was introduced by 


9 H ! capacity of e 
them, 
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chem, he was dignified with a lance and javelin by one of the chiefing, or 
by his father, or ſome other near relation. This was his tega virilis. Then, 
and not before, was he emancipated from the family he belonged to, was 
permitted to become a ſoldier, and in conſequence admitted to all the privi- 
leges of a free ſubject. A pradtice that, in after ages, gave riſe to the ſ0- 
W as —— 

Tum, likewile, i place of acculing criminals of public 
crimes, namely ſuch as were looked upon by thoſe people particularly to af. 
fect the whole ſociety ; neither was it unuſual, likewiſe, to bring hither ac- 
cuſations of private wrongs, if the Party injured was apprehenſive IF: 
AO 


Bur the buſineſs of greateſt moment, n 
a year, in theſe aſſemblies, each village, with the approbation of the king, 
choſe their chiefs, and their hundred aſſiſtants. Here it was they either te- 
ceived a teſtimony of their good behaviour, by being continued in office 
another year, or ſaw themſelves reduced to the rank of private ſubjects, if 
their conduct had not been acceptable. At the ſame time were the lands diſtri- 
buted to the ſeveral chieftains, which leads me to ſay ſomething on the next 
head, their regulations with reſpe& to property; as to which their inſtitu- 
tions were very ſingular, and totally different from thoſe of all ancient, as 
well as modern nations. 


- Au, property being then naturally diviſible into two kinds,” moveable and 
immoveable, of the firſt theſe people had but a ſcanty ſhare, their whole 
wealth conſiſting in their arms, a few mean utenſils, and perhaps ſome cat- 
tle. The uſe of gold and ſilver, in the way of commerce, was utterly un- 
known to.them, except to a few of their nations, namely ſuch as lived near 
the Rhine, and had acquired ſome by dealing with the neighbouring Gauls, 
Conſequently, there was no ſuch thing as an accumulation of wealth among 


chem, or any great diſparity in the diſtribution of this kind of property, over 
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which each had uncontrouled'dominion during his life. But as teſtaments, 
ar laſt wills, were unknown amongſt them, upon death, the right went ac- 
coding to the plain dictates of nature. Tacitus ſaith, «© To'every man his 
on children were heirs and ſuccefibrs.. For want of them, his neareſt 
* of kin; his on brothers, next his father brothers, or his mother's.“ 
Whatever there was, was divided among the males next in. degree j fave that 
to each of the females, a few arms were aſſigned, the only dowry in uſe 
among thoſe people: a dowry which, as Tacitus ſaith, ſignified chat they 
were to ſhare with their huſbands in all foctunes of life and death. Accord- 
ingly, they conſtantly attended them to the field, were witneſſes of their va- 
lour, took care of the wounded ; and often, if their party had the worſt; 
they ran into the ranks, and, eee een nee 
„ bin [4 16006 * bby clogs BEI 
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"Bur with reſpect 8 ee eee, ee 
Here, a man had only the uſe, or enjoyment of the profits z and that, too, 
but a temporary one. The real property, or dominium verum, was lodged in 
the community at large; and was, at the end of every year, cantoned out, 
and diſtributed to the ſeveral tribes of the people ; and the portion aſſigned: 
to each was after that ſubdivided to the reſpectiye individuals; who by 
theſe means were perpetually removed from one part of the territory to ano- 
ther; nor could any man tell in what place his lot was to fall the next year. 
And this cuſtom, abſurd as it ſeems to us, they were ſo fond of, as to con- 
tinue for ſome time after they ſettled in the Roman' territories ; until, 
growing by degrees acquainted with the conyeniences of life, a change of 
manners was introduced, and they wiſhed. for more ſettled habitations. 

Then came into uſe grants for terms of years, after for life, and laſtly, . 
eſtates deſcendible to heirs, which are thoſe. we; properly ſpeaking, called 
fiefs. This continual removal of habitation, ſo intolerable to a people any 
way accuſtomed to comfortable dwellings, was no manner of inconvenience 
to them, Their little ſubſiance was calily removed, and two. or three days 
were ſufficient to exe a ſorry hovel, which contented the wiſhes of the 


VV 
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greateſt among them.. But their paſſion, for. eee ee en 
ſeems derived from that condition, which I have already obſerved they were 
in, namely, a middle ſtate, between hunters and ſhepherds; and that they 


| ſtill retained that practice, was an evidence'that-they had not been long re- 


claimed from a ſavage liſe. Tacitus indeed ſays; that; in the intervals of 
life. This, however, I apprehend; muſt be underſtood only of a few na · 
all the Germans in general: for it is certain the Franks had a ſtrong paſſion” 
that way, after they were ſettled in Gaul; and from them the plan of the 


foreſt laws, ſo juſtly complained of in England, after the conqueſt, was de- 


rived. And true it is, that whole nations as well as individuals, were poſ- 
ſeſſed with this rambling inclination ; and that, not always with a view of 
ſettling in a better country. If the Germans changed their barren wilds for 
the warm ſun and fertile climate of Gaul, we are aſſured by the ſame autho- 
rity, that many tribes of the Gauls, on the other hand, removed to the 
foreſts of Germany. If Jornandes tells us, that the Goths quitted the bleak 
and barren mountains of Scandinavia for the pleaſant banks of the Danube, 
he likewiſe informs us, that, afterwards, they ee e b 
native country. | 


As to their methods of adminiſtering juſtice, I have already obſerved, that 
their chieftains, in the ſeveral diſtricts, aſſiſted by their aſſeſſors, were their 
judges. Before them all cauſes were brought, which were not diſcuſſed in. 
their general affemblies ; but as to the manner of inveſtigating the truth, all 
the German nations did not agree. Nay the Salian Franks differed conſider- 
ably from their brethren, the Ripuarian Franks. If the judge, or his aſſtſ- 


ſors, or any of them, had knowledge of the fact in diſpute, which often 


happened, as theſe people lived much in public, and in the open air, they- 
gave ſentence on ſuch their knowledge. This was common to them all; 
but if there was no ſuch knowledge in any of the pares curiæ, as I may call 
them, and the fact in queſtion was denied, the Sahans proceeded thus: 

| The 
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The accuſer or plaintiff produced his witneſſes, the accuſed did the like; 
and on comparing the evidence on both ſides, the judges gave ſentence. If 
the plaintiff had no witneſits, the defendant, on his denial, was diſmiſſed of 
courſe. If the witneſſes for the plaintiff failed in fully proving the point. 
Hoiling water was the moſt uſual among them. The manner was thus: The 
perſon ſuſpected plunged his hand into the boiling water, which was after- 
wards carefully cloſed up, and inſpected at the end of three days: If no 
ſign of the ſcalding then appeared, he Ws en eee: 0 _ 
eſteemed guilty. | 


Ir is ſtrange dit emp people Man n eee Hat 
which a very little reflection, or common experience, might eaſily ſatisfy 
them had no manner of connection with guilt or innocence. But, beſides 
the groſs ſuperſtition of theſe nations, who thought the honour of provi- 
dence concerned in the detection and puniſhment of criminals, Mon- 
teſquieu hath given us another reaſon for this practice, which, whether juſt 
or not, for its ingenuity deſerves to be taken notice of. He obſerves, that 
the military profeſſion naturally inſpires its votaries with magnanimity, can- 
dour, and ſincerity, and with the utmoſt ſcorn for the arts of falſhood and 
deceit. . This tryal, then, he imagines calculated to diſcover plainly to the 
eye, whether the perſon accuſed had ſpent his whole life in the arts of war, 
and in the handling of arms. For if he had, his hands would thereby have 
acquired ſuch a callouſneſs, as would prevent any impreſſion from the boil- 
ing water, diſcernible at that diſtance of time. He therefore was acquitted, | 
becauſe. it was preſumed he would not ſcreen himſelf by a falſhood, But if 
the marks appeared, it was plain he was an effeminate ſoldier, had reſiſted - 
the force of education, and the general bent of his*tountrymen z that he 
was nat to be moved by the ſpur of conſtant example, that he was deaf to 
the call of honour , and conſequently ſuch a perſon whoſe denial could have 
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Franka, the Burgundians, and ſeveral other German nations acted very dif- 
ferently. No witneſſes were produced among them on either fide; but they 


contented themſelves with what were called negative proofs; that is, the 


perſon accuſed ſwore poſitively to his own innocence, and produced ſuch a 
number of his relations as the cuſtom. of the country required : or if he had 
not relations enough, the number was made up out of his intimate acquaint- 


ance : Theſe were to ſwear that they believed his oath to be true, and 


upon this he was acquitted. But if he declined the oath, or could not pro- 
duce a ſufficient number of compurgators, he was found guilty ; a practice 
that fully proves theſe nations were, when this method” was introduced, a 
people of e r and , 


* , : > 
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Bor as, by this means, every profligate petſon, with the aſſiſtance of a 


few others as wicked as himſelf, was ſure to eſcape, the defects of this Kind 


of trial introduced another; or rather revived an antient one, no leſs incon- 
cluſive. Antiently, the Germans had no judicatures for the deciſion of pri- 
vate wrongs; but each in petſon- took. his own ſatisfaction, and this intro- 
duced perpetual combats. When the new method of trial came in uſe, a 
party ſeeing his adverſary ready to defeat his juſt demands, and ſcreen his 


injuſtice with perjury, reſorted to his antient right, refuſed to accept the 
oath, and appealed to the providence of God by the trial of battle: a me- 


thod as abſurd, indeed, as the former, but peculiarly adapted to the way 
of thinking of the Germans, who frequently, before they entered into a 
war, prognoſticated the ſucceſs of it from the event of a combat between 
one of their own nation, and a captive of the enemy. This kind of trial 


gained ground of all among the deſcendants of this ferocious people, and 


introduced itſelf at length among the Salians, who had it not at firſt, and 
who, by admitting poſitive proofs, had no need of it; and, though long 
fallen into diſuſe, hath left behind its offspring private duelling. It hath 
been long ſince obſerved, that this faſhionable cuſtom owed its origin to 

theſo 
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a den ane b eme of the preſent inhabitants of Europe, 
38 ad other nations, antient or modern, however martial or diſpoſed to war, 
that as a lie, above all other provocations, is the ſtrongeſt, and what lays 
gentlemen of honour under an indiſpenſible neceſſity of duelling, fo were you 
| be the very words mutually given und received in old times, the accuſtomed 
form of joining iſſue by battle, after which neither party, e 
mmhh per e Lc | 
Abies ie ban e et 
e kate overs notice ef 'thels four: differert e | 
among the old Germans, as every one of them has been received into Eng- 
land. Concerning the firſt, the trial by witneſſes, little need be ſaid. As 
it is the faireſt, and the juſteſt, it has accortlingly, purſuant to the practice 
of all other civilized nations, prevailed over all the reſt; and it is that, 
and that only, that we uſe at this day. But the ordeal alſo was in uſe 
among the Saxons, and continued ſame time after the Norman conqueſt; 
as appears, not only by the old records of the law, but from the famous 
ſtory, whether true or falſe, of queen Emma, mother of Edward the Con- 
feſſor, and the plow-ſhares. The trial by negative proofs, though out of 
practice, is ſtill in being, in what is called by us the wager of law ; where, 
if a perſon is impleaded in an action of debt; on a ſimple contract, he may 
clear himſelf, by ſwearing he oweth it not, and by producing eleven others, 
who ſwear to their belief that he has depoſed the truth. Hence it has hap- 
pened, that, for a long time paſſed, ,ajons of debt, in ſuch caſes, have net 
been brought, but another, called an action on the caſe is the uſual method, 
which admits the parties on both ſides, as to the point of debt, vel non de- 
het to an examination of witneſſes. For the laſt, the trial by battle, our old 
books are full of it, in real actions; and although, to prevent the inconye- 
nience and uncertainty of it, the grand aſſize was invented; yet was it in 
the tenant's, that is the defendant's option, to chooſe which method of trial 
he pleaſed. The lateſt inſtance of joining iſſue by battle, I have met with, 
is in-Dyer's Reports, in the beginning of Elizabeth's reign; but by this 


time 


6 LRC TURNER D — 
time it was ſo much diſcouraged, that, by force of repeated adjourninents, 


the parties were prevailed on to agree, and judgment was at length given 
upon the failure of one of the parties appearing on the day appointed for the 
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Warn the truth, by ſome of the methods above-mentioned, was aſeer- 


tained, judgment was to be given. Here it will be proper to obſerve, that, 
among theſe people, there were only two kinds of crimes, that were looked 
upon as pnblic ones, and conſequently capital. The firſt was treaſon, 
or deſertion in the field, the puniſhment hanging; the ſecond cowardice, or 
unlawful luſt, for they were ſtrict obſervers of the nuptial band, the puniſh- 
ment ſtifling in a moraſs, with an hurdle over them. It ſeems, at firſt view, 
ſurpriſing that murder, which Tacitus aſſures us, from ſudden guſts of paſ- 
Hon, and intemperance in liquor, was very frequent, ſhould not, as it fo 
much weakened the ſtrength of the nation, be conſidered as a criminal of- 
fence, and puniſhed accordingly. But a little reflection on their ſituation 
will reconcile us to it, The perſon lain was already loſt to the ſociety, and 
if every murder was a capital offence, the ſtate would loſe many of its 
members, who were its chief ſupporters. Beſides, if the layer had no 
hopes of mercy, nothing elſe could be expected than his deſertion to their 
enemies, to whom he could be of infinite ſervice, and to them of infinite 
detriment, from his knowledge of their ſtrength and circumſtances, and of 
the paſſes into their country, through the moraſſes and foreſts, which were 
their chiefeſt defence. Murder, therefore, like other leſſer crimes, was 
atoned among theſe people, as it was among the antient Greeks, who were in 

pretty ſimilar circumſtances, in the heroic times, e in theſe 
Words, 3 Iliad: 

Kan juty f T1 bee Pazoio 

neon, n ru was wal re rog, 
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namely, by a ſatisfaction of cattle, corn, or money, to the perſons injupd, 
- that is, to the next of kin to the deceaſed, with a fine to the king or lord, 
122 ney: s/n 
cr GR capa Ma he 
diſcretion of the injured, or next of kin. However, if he appeared extraor- 
dinarily unreaſonable, and refuſed what was judged competent, the ſociety, 
upon payment of his fine to their head, took the offender into protection,, 
and warranted his ſecurity againſt the attempts of che other party, or his. 
friends. After theſe nations were ſettled in the. Roman empire, theſe ſatis- 
mem PRs | 


Tha k aiginch ms [hare ee prone} eee 
ing the manners and cuſtoms of theſe people, while they remained beyond 
the Rhine. It will next be proper to ſee how far afterwards they retained! 
thai ad what ahermtons were inxroduced by tie now fruntion. | 
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is full time now t oquit the wilds of Germany, to attend theſe ations 


3 2 


in their paſſage into the Roman dominions, and t o take's 1 view of the 


bs: 
of LC 


manner wherein they ſenledrhemſclves in in theſe new countries. The Roman 
empire had been Jong « on the decline; but eſpecially, from the time of Seve- 


rus, it every day grew weaker, This weakneſs aroſe, in a great meaſure, 


from an exceſſive luxury, which duqualified not only their great ones, but 


the bulk of the Roman people for ſoldiers and alſo from the yrangical 


jealouſy of their emperors, who were afraid of truſting perſons of virtue or 
ability, and had no other method of ſupporting their authority, than by 
employing numerous ſtanding armies, that, under them, pillaged and op- 
preſſed the defenceleſs populace; and laſtly from the licentiouſneſs of this 
ſoldiery, who made and unmade emperors according to their wild caprices. 


Hence proceeded many competitions for that dignity, and continual bat- 


tles and ſlaughters of their men at arms; the natural conſequence of which 
was, that whoever prevailed in theſe bloody conteſts, always found himſelf 


leſs able and powerful to defend the empire from foreign enemies or domeſ- 


tic N than his predeceſſor was. 4 
- AsouT the year 200 after Chriſt, the ſeveral nations who had been hitherto 
cooped up beyond the Rhine and the Danube, and kept in ſome awe by the 
terror of the Roman name, began to gather ſome courage from the weakneſs 
of the empire; and from that time few years paſſed without incurſions into, 

and ravages of, ſome part of the-ſouthern territories, by one or other of theſe 
people; and how redoubtable they became to that decaying ſtate, may eaſily 
be judged from the particular fondneſs the emperors of thoſe days had, upon 
every 


— 
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Lzcrv'y/ LANG of ENGLAND. a 
of Gothitus, Vandalicus; ee genus oa for the con- 
queſt, - or reducing into ſubjeRion thaſe ſeveral people, as in antient times, 
but ajerely fot having checked them, and kept them out of the Roman 
boundaries. dn afiile »nalits: 267 83 Part binot toni 36 01]. Nor. 5 
nd tune hein tied ed andy 1 +41 lod ubg nn ont on yi i 
Bor theſe invaſions of the northern nations were 2 long time confined .o | 
erben nen not Fully, can 
within their former bounds, were it not for an event that happened about 
the year 370, the like to which hath ſeveral times ſince changed the face of 
Aſia. I mean « vaſt irruption of the Hunns, and other Tartarian nations 
into the north of Europe. ||; Theſe, people,, whether out of their natural, de- 
ſire of rambling; or preſſed by a more potent enemy, were determined on a 
general change of habitation ; and, finding the invaſion of the Perſian em- 
pire, vhieh then was in its full grandeur, an engerprize. too difficult, they 
Boryſthenes and the Danube; to ſeck new quarters; The former fled veſt- 
ward to Germany, already overloaded with inhabitants ; and the latter beg- 
ged an aſylum from Valens in the eaſtern empire, which, was willingly ac - 
corded them. The countries ſouth of the Dahube were before almoſt en- 
tirely depopulated by their frequent ravages. Here, therefore, they were 
pertnitted to ſettle; on the condition of embracing the Chriſtian faith; and 
it was hoped they, in time, would have proved a formidable barrier againſt 
the incroaching Hunns, and, by a conformity of religion, be at length 
melted into one people with the Romans, For the attaining this purgoſe, 
they were employed in the armies, where, ro; their native fierceneſs and 
bravery, they added ſome. knowledge. of diſcipline, the only thing they 
wanted; and many of their kings and great men were in fayour at * 
ae Nan of anne e the ſtare, 
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empire, they ſaw with their own eyes the immentſe plander chat lay before 
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Bor the eee eee eee it 
was not to be expected that a people uſed entirely to war and rapine, and 
unaccuſtomed to any other mxthod of ſubſiſtance, could in a ſhort time be 
reduced to the arts of ſocial life, and to the tillage of the earth; or be retained 
in any moderate bounds, in time of peace, when, by being admitted within the 


them, and the inability of the Romans to oppoſe their becoming maſbers of 
ir. During the life of Theodofius they remained in perfect quiet; awed by 
his power and reputation; but when be left two weak minor princes un- 


der the guardianſhip of two intereſted and odivus regents, it was obvious 


they could not be bridled muck longer. Though, if we are to credit the 
Roman hiſtorians, their firſt irruption ws owing to the jealouſy/ Ruff nus, 
che prime miniſter of Arcadivs, entertatned of Stilicho," the guardian of Ho- 
norius. This latter, it is ſaid, ambitious of holding the reins of both em- 
pires, pretended that Theodoſius had on his death- bed appointed him ſole 
regent of both. For, though Arcadius was now of ſufficient age to govern 
of himſelf, he was, in truth, for want of capacity, all his life a minor. Ruf- 
finus, we are told, conſcious" of his rival Stilicho's ſuperior” talents and 
power, reſolved to ſacrifice his maſter's intereſt rather than ſubmit to one he 
ſo much hated; and, accordingly, by his private emiſſaries, e 
Goths and Hanns, ee eee e e 20 | 


In the year 406 theſe nations, ſo long Aenne enebsen e ; 
poured their fwarms in concert into. the defenceleſs dominions of Arcadius. 
The Hunns paſſed by the Caſpian ſea, and with unrelenting cruelty ravaged all 
Afia to the gates of Antioch and at the ſame time the Goths, under the 
To much dreaded Alarick, with no leſs fury committed the like devaſtations 
in Tllyricum, Macedon, Greece, and Peneloponneſus. Stilicho, thinking 
that his ſaving the eaſtern empire would undoubtedly accompliſh for him 
his long wiſhed-for deſire of governing it in the name of 'Arcadius, as he 
did the weſtern in that of Honorius, haſted into Greece with a well-appointed 

| unn 
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army : but, when he had-the'batbarous enemy-cooped-up, and, 28 it were, 
xt his mercy, che walk pribee, inſtigated by his treacherous miniſter Ruf- 
finus, ſent hint ordert do retire out of this dominions. - The Goths returned 


- unmcltted to the banker of the Danube, laden with phonder;; and Stilicho = 
mon rg rr | 
. ² or is eecherous rival. | 
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naticas wh tied a HG? and, perhaps, inſtigated by Ruffinus, to 
find work. for Stilicho at home, ſent forth her multitudes acroſs the Rhine; 
and, for three ficcellive years, the Suevians, Aline, Vandals, and Bur- 
gundiang, laid all the open country of Gaul waſte z and, abour the ſame 
time, Conſtantine, a Roman Briton, aſſumed the imperial purple, render 
acknowledged by all the Romans of that ind and Gaul. | 5 | 


* * * > 


ne  Stilicho, 
the only man whole abilities and influence were capable of ſaving the falling 
ſtate, had been ſulpedted of treaſon in aſpiting to the diadem, and was put 
to death; and Alarick, having before effeually plundered Greece, was 
now acting the ſame part in Italy, while Honorius, ſhut up in Ravenna, 
made but feeble efforts of reſiſtance. Twice was Rome beſieged, once re- 
deemed by an immenſe ranſom, and the ſecond] time taken, plundered'and 
burnt. At length theſe calamities a little ſubſided ; Conſtantine;*the Britiſh 
uſurper of the empire, died; and all the weſtern Romans again acknow- 
ledged Honorius; but the weſtern empire, though ſhe lingered ſome time, 
had received her mortal wound, and utterly periſhed in lefs than fifty years. 
The diſtreſſed emperor Honorius granted to the Burgundians, who were 
the moſt civilized of theſe barbarians, and had embraced the Chriſtian rell- 
gion, the country they had poſſeſſed themſelves of, namely, Alſace and 
Burgundy. The Goths, who- were already Chriſtians, but of the Arian 
perſuaſion, having by this time exhauſted Italy, were. caſilyprevailed' on, 
under Ataulphus, Alarick's ſucceſſor, to ſettle in the ſouth-weſt of Gaul. 
H 2 under 
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under a like grant 3; which country had been quitved in che car 439 NN 
Sueves, Alans, and Vandals, who had over: run all Spain, and divided it 
into chree kingdams. And, thus were co kingdoms formed, ig chr ſouth 
Gaul, the new, inhabitants of. which coming by .compaR, and under the 
title of the Roman emperar, behaved. afterwards. to; the ſubjected, Romans 
and Gauls not in the light of brutal conquerors... e ex, meſes 
retained their own cuſtoms, renal in OHA the Roman 
laws, Suffered them 2 ere i 725 e 
e e N ions between rhem BH ove: It near Civ 400 1255 


| wil.4 Lat an 
Taz Burgundians, vali go nt we arg inform aforr _—_yY - df 7 e ot the 
lands the paſturage a and n with, « one third of * Nlaves x to look after 
their flocks, and, left the remainder, to to the omar, who were tilled in 
agriculture.” "They allo quartered "heraſclves in "the 9 o& d Kei 
which naturally produced an acquaintance and am amt ty bete een the two na- 7 
tions. But one great reaſon, as I apprehend, of el of theſe people 
to the vanquiſhed (and a fimilar one will account NINE _ 
Lombards in Ltaly, afterwards, following | their « exam 9 95 
hath been taken notice of with wonder bee ane vas 24 


was ther rieigh 
bourhood to the Roman empire, which continued i in name in the _ 
and which they might well be afraid of ſeeing revived, under a prince of 
ability, if their harſh treatment ee che e Peoples afcctions W Hy 
from them. = na 241111 iti Sat: 1 nl 3A T1050 "= 
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who about this ſame time ſettled themſelves at a greater diſtance from Italy. 
namely, in Belgic Gaul. The Franks, above moſt of the other German nations, 
had been for a conſiderable time attached to the Romans, inſomuch that if. 
they did not receive their kings from them, as Claudia n tells us. they did 
from Honorius, at leaſt the kings received their. confirmation. from the- 
emperors z and they continued in this fidelity till the year 407, when they 
fought a bloody battle with. the Sueves, Vandals, and Alans, to prevent 
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heir paſſing tie Rhine, to invade the Roman territories. ut when ey 
found the weſtern empire already diſmembered, they thought it not conve- 
nient to be Gill, end ſuffer other nations to ſhare the prey entirely amongſt | 
. themſelves. The Salians, therefore, took poſſeſſion of the preſent Nether- 
| lands, and the Ripuarians to their original country of Mentz and Heſſe, ad- 
ded Treves, Cologne, and Lorrain. Seng have thought theſe people bud 
ts from the Roman emperor, in the ſame. manner as I have mentioned 
| re- concerning the Burgundians and Viſigoths ; but I ſhould, with 
others, apprehend this to be a miſtake ; for Etius the Roman general left 
the Goths and -Burgundians in quiet poſſeſſion of their ſeats, but defeated, 
and obliged the Franks to repaſs the Rhine, which made them, after the 
danger was over, return with double fury; and for a long time after they 
treated the conquered Romans in the flile of maſters, and with many afflic- 
06 ee e eee 


arm, ti he rt heat or ute Ge roots Heer to a ſervitude 
5 very different from what had been before practiſed in Germany, and nearly 

" approaching to what was uſed: by the Romans, | For whatever property was 
acquired by theſe ſlaves or ſervants, who in after ages were called Villains, 
belonged” to their maſters, not abſolutely, as at Rome; but the -maſters 
claimed and took poſſeſſion of it, and'they*( mean in France) for the en- 
joyment of what was permitted them, paid a ſtipulared tax called cenfas, 
which was the only tax uſed there in tlioſe ancient times. However; they. 
did not employ them in domeſtic drudgery, but ſuffered them to live apart, 
as the proper German ſervants had done. Their duties were uncertain, in 
this agreeing with thoſe of the men of war, and differing from thoſe of: 
the middle rank, which I ſhall hereafter mention, and were of the moſt 
humiliating kind, they being obliged to attend at their lord's ſummonb, to 
carry out dung, remove nuiſances, and do other mean and ſervile offices. 
The number of theſe ſlaves and villains for centuries perpetually increaſed, 
from the many wars both foreign and civil, theſe' people were engaged in, 
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and the jus gemium of thoſe ages, by which all chat were taken in wer were 
reduced to avery; inſomuch that, by the year 1000, the number of theſe 

villains en eee ee eee wann 


Tus introduction of a new rel eee 
man policy, and inferior to all others, was of advantage to that which had 
before been the loweſt, I mean the ſervants, as they were called in Germany, 
or ſocage tenants, as they were called in England; for the duties they peid 
their lords were fixed at a certain rate, which being performed, they were 
chargeable with no other burthens, and, though no members of the body 
politic, as having no ſhare in the public deliberations, either in perſon or 
by repreſentation, were in reality free men. Theſe, with the addition of 
ſeveral of the captive Romans, who were moſt ſxilful in agriculture, were 
the ſucceſſors of the old ſervants in Germany but their numbers, from 
the cauſes before-mentioned, the perpetual wars, continually decreaſed, 
great multitudes of them being reduced into the ſtate of villainage.  - 


Taz ſoldiers, who were really what compoſed the nation, continued for 
a longer time pretty much in the ſame ſtate as in Germany ; for a whole 
people do not part with their accuſtomed uſages and practices on a ſudden. 
They changed their habitations as before, their manner of judicature 
and adminiſtering juſtice continued the ſame, they met in general afſem- 
blies as uſual, but, as they were now diſperſed over a more extenſive coun- 
try, not ſo frequently as formerly. When they were converted to Chriſ- 
tianity, which happened under Clovis, who, by uniting all the Franks, ſub- 
duing the Allemans, and conquering conſiderable tracts of country from 
both the Viſigoths and Burgundians, firſt formed a conſiderable kingdom, 
it was found exceedingly inconvenient te aſſemble every month. Thrice | 
in the year, namely on the three feſtivals, was found ſufficient, except on 
extraordinary occaſions; and this method was continued many ages in 
France and in England. For hundreds of years after the conqueſt theſe 


were the moſt uſual and regular times of (ng parliaments, 
Bur 
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remained at home, it will be neceſſary to obſerve, that à change was in- 
privileges, at the expence of the common ſoldiers, an event partly to be 
aſcribed to the general aſſemblies being lefs frequent, and conſequently 
fewer opportunities occurring for the people at large to exert their power: 
but principally to the many years they had ſpent ſucceſſively in camp, be- 
fore they thought themſelves ſecure enough to Uiſperſe through the country. 
The ſtrictneſs of military diſcipline, and that prompt and unlimited obe- 
dience its laws require, habituated them to a more implicit ſubmiſſion to 
their leaders, who, from the. neceſſities of the war, were generally continued 
in command. And it is no wonder that while the-authority of. the inferior 
lords was thus every day gaining ſtrength, that of the king ſhould. encreaſe | 
more conſiderably. For, probably, becauſe he, as general, was the fitteſt. | 
perſon to diſtribute the conquered lands to each according to his merits, 
he about this time aſſumed to himſelf, and was quietly allowed the entire 
power of the partition of lands. They were till, and for ſome conſiderable | 
time longer aſſigned in the general aſſemblies z but according to his ſole 
will and pleaſure, to the ſeveral lords, who afterwards ſubdivided. them to 
their followers, in the ſame manner at their diſcretion; whence it came, that 
theſe grants were called benefices, and are conſtantly; deſcribed; by the old 
writers, as flowing from the pure bounty and benevolence of the lord. 


A rowzx ſo extraordinary in a king would tempt any one, at firſt view, 
to think that he who had ſo unlimited a dominion over the landed property, 
muſt be a moſt abſolute monarch, and ſubject to no, manner of controul 
whatſoever. It will therefore be proper to make an obſervation or two, to 
ſhew why, in fact, it was otherwiſe, Firſt, then, the aſcendant the lords © 
had gained over their followers made it extremely dangerous for the king 
to oppreſs the lords, left it might occaſion, if not à rebellion, at leaſt a 
deſertion of them and their people. For the bonds of allegiance, except 


. © Rong 


| their inferiors. from the regal power. Secondly, this power of the xing 


* 
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among the companions of the king, as I obſerved before, were not yet fully 
tied. On the other hand, the intereſt of the lords obliged them to protect 


and of his lords under him, was not ſo unlimited in thoſe times as it may 


appeat to be at firſt ſight, and as it became afterwards, | For;.. though he 


could aſſign what. land he pleaſed to any of the Franka, he could not aſſign 
any part to any other but à Frank, nor leave any one of the Franks unpro- 


vided of a ſufficient portion, unleſs his behaviour had MEYER TROY | 


hed him. 


Bor the ſtrongeſt reaſon againſt this abſolute power in thoſe times is to 


be drawn from the common feelings of human nature. As abſolute monar- 
chies are only to be ſupported by ſtanding armies, fo is an abſolute unli- 
mited power over that army, who have conſtantly the ſword in their hands, 
a thing in itſelf impoſſible. The grand ſeignior is, indeed, the uncontrouled 


lord of the bulk of his ſubjects, that is of the unarmed ; but let him touch 


the meaneſt of the janizaries, in a point of common intereſt, and he will 


find that neither the ſacredneſs of the blood of Ottoman, or the religious 
doctrine of paſſive obedience, can ſecure his throne. How then could an 
elective prince, in theſe northern regions, exerciſe an uncontrouled domi- 


nion over a fierce people, bred up in the higheſt notions of civil liberty and 
equality ? One of their old maxims they long religiouſly adhered to, that 
is, that, in conſideration of their lands, they were bound to ſerve only in 


defenſive wars, ſo that a king who had engaged in an offenſive one, had 
every campaign a new army to raiſe by the dint of largeſſes; which if he 
had no treaſure left him by his predeceſſor, as he frequently had, and which 
every king by all means was diligent in amaſſing, he ſupplied from the pro- 
fits of his demeſnes, the "_— on his villains, or elſe from foreign 


| n 


Bur theſe people had not long been ſettled in their new ſeats before the 


encreaſe of their wealth, and the comfortableneſs of their habitations, ren- 
dered 
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ſettled aſſutance ĩn their reſidence} than that of barely one year, Hence 


it came thas-many; were, by tho tacit permiem of the king, or the lord, 


to hold over after their term was expired, and to become what 
| our law callk ane by fl fir uur, moveable at any time, at the pleaſure of 
the ſuperior ; and afterwards, to remedy the uncertainty of theſe tenures, 


grants for more years than one, but generally for a very ſhort term, were 


introduced The books of the feudal law, written many hundred years 
after, indeed, ſay chat the firſt grants were at will, then for one year, then 
for more; but I own I cannot bring myſelf to believe that thefe conquerors, 
who were accuſtomed in Germany to yearly grants, could be ſatisfied with 


a tenure ſo precarious as under that of a year, in their new acquiſitions. 
Theſe grants at will, therefore, which are mentioned in thoſe books, I un- 


derſtand to be after their term ended. I mean this only as to the warrior- 
Franks, for as to the ſocagers and villains, I will readily allow thar NE: 
the former, n latter, ee cy, e e 
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times, was introduced the tenure of caſtleguard, which was the aſſignment 


of a caſtle; wirr a tract of country adjacent, on condition of defending it 
from enemies and rebels. This tenure continued longer in its original ſtate 


than any other. For by the feudal ha it I for rio more than 
one year certain. 
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Franks, and by them were not reduced to ſlavery. Clovis began his con-. 
queſts with reducing Soiſſons, where a Roman general had ſet himſelf \ up 
with the title of a'king and after he had extended his conqueſts over all 
the other ſtares, the Franks, and ſome other German nationg, the Aremorici, 
the inhabitants of Brittany, who, cut off from the body ol the empire, had 


for ſome time formed a ſeparate ſtate, ſubmitted to him on condition of re-, 
taining their eftates, and'the Roman laws. Their example was ſoon followed 


I | | by 


Fes 
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by others. The Gauls who dwelt on the Loire, and the Roman garriſons 


there were taken into his ſervice. Thus was the king of France ſove fein 
of two diſtin nations, inhabiting the ſame country, and governed by dif- 


ferent laws. The Franks were ruled by their cuſtoms, which Clovis and 
his ſucceſſors reduced into writing ; the Romans by the Imperial law. The 
eſtates of the one were beneficiary and temporary; thoſe of the others 


were held pleno jure and perpetual, and now, or ſoan after, began to be 


called allodial. But theſe allodial eſtates were not peculiat in after times to 
the Romans; for as theſe eſtates were alienable, many of them were pur- 
chaſed by the Franks: ſo that we read, that when Sunigiſila and Gallamon 
vere deprived of the benefices they held as Franks, they were permitted to 
enjoy their eſtates in propriety. As the Romans were, before their ſubmiſ- 
ſion, divided into three claſſes, the nobles, the freemen, and the ſlaves, ſo 


they continued thus divided; the nobles being dignified with the title of 
conviue' regis. | 9 


Bor as it was unſafe to truſt the government of theſe new-ſubjedts in the 
hands of one of their nation, the king appointed annually one of his com- 


panions, or comites, for that purpoſe in a certain diſtrit ; and this was the 
origin of counties, and counts. The buſineſs of theſe lords was to take care 


of, and account for the profits of the king's demeſns, to adminiſter juſtice, 


and account for the profits of the courts z which were very conſiderable, as 
the Roman laws about crimes being, by degrees, ſuperſeded, and conſe- 


quently capital puniſhment in moſt caſes aboliſhed,” all offences became 
fineable, a third of which they retained to themſelves. They alſo, in imita- 
tion of the lords of the Franks, led their followers to the wars. For every 
free Roman, that held four manors, was obliged to ſerve under his count; 
and thoſe that had more or leſs contributed in proportion. This military 
duty, together with an obligation of furniſhing the king with carriages and 
waggons, was all the burden put upon them, inſtead of thoſe heavy taxes 
and impoſts they had paid to their emperors, ſo that, in this inſtance, their 
ſituation was much mended, ey: in other reſpects it was ſufficiently mor- 


tifying. 
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tifying · The greateſt among them was no member of the political body, 
and incapable of the loweſt office in the ſtate ; and as all offences were now 
fineable, thoſe committed againſt a Frank, or other Barbarian, were eſti- 
mated at double to the compenſation of thoſe committed againſt a Roman 
or Gaul. No wonder, then, that gentifi# hems, a term formerly of re- 
proach» among the Romans, (for it ſignified a heathen and Barbarian) 
became now a name of honour, and a mark of nobility ; and that the Ro- 
mans earneſtly longed to turn their allodial eſtates into benefices, and to quit 
their own law for the Salic. And when once they had obtained that privi- 
the northern parts of modern France, which are till called the pats des con- 
| Jumes;, whereas in the ſouthern parts, where no ſuch odious diſtinctions 
vere made by the original conqueror, the Roman law kept its ground, and is 
to this day almoſt entirely obſerved. Theſe countries are .called by the 
French URS a e ecrite, en pj ere 


Bor we e n iden „ . <ontirution” er thi 
nation, without taking notice of the clergy, who now made a conſi- 
derable figure among them. Churchmen had, ever ſince the «onverſion 
of Conſtantine, been of great conſequence in the empire z but the influence 
they obtained among the northein barbarians was much more extenſive than 
what they had in the Roma empire. The converſion of Clovis to the 
Chriſtian religion was owing to the earneſt perſuaſions of his wife Clotildis, 
a zealous Chriſtian, and to a yow he made when preſſed in battle, of em- 
bracing the faith of Jeſus Ehriſt, if he obtained the victory. He and his 
people in general, accordingly turned Chriſtians; and the reſpe& and 
ſuperſtitious regard they had in former times paid to their pagan prieſts, 
were now transferred to their new inſtructors. The principal, therefore, of 
them were admitted members of their general aſſemblies ; where their advice 
and votes had the greateſt weight, as well as in the court of the prince; as 
learning, or even an ability to read, was a matter of aſtoniſhment to fuch an 
OT people, and it was natural in ſuch a ſtate they ſhould take thoſe in 
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e eee whom they looked on 'as 
their conductors to eternal happineſs. As they were the only Romans (for 
the churchmen were all of that nation) that were admiſſible into honours, 
the moſt conſiderable of their countrymen were fond of entering into this 
profeſſion, and added a new weight to it. But if the facredneſs of their 
function gaye them great influence, their wealth and riches added nor a little 
to it. Before the irruptions of the barbarians, they had received{ large poſ- 
ſeſſions from the bounty of the Roman emperors, and the piety of particu- 
lars, Theſe they were ſure to poſſeſs : but their ſubſequent acquiſitions were 
much greater, Though theſe kings and their people had imbibed the faith 
of Chriſt, they were little diſpoſed to follow its moral precepts. Montef. 
quieu obſerves the Franks bore with their kings of the firſt race, who were 
a ſex of brutal murderers, becauſe theſe Franks were murderers themſelves. 
They were not ignorant of the deformity of their crimes, but, inſtead of 
amending. their lives, they choſe rather to make atonement for their of. 
fences, by largeſſes to their clergy, Hence the more wicked the rege 
the mage (AF ARNIE Cara in wealth and power, 


Bur, to do juſtice to the clergy of that _ there was another cauſe of 
their aggrandizement, that was more to their honour. As theſe barbarians 
were conſtantly at war, and reduced their unhappy captives to a ſtate of 
ſlavery, and often had many more than they knew what to do with, it was 
uſual for the churchmen to redeem them, Theſe, then, became their ſer- 
vants, and tenants, where they met not only with a more eaſy ſervitude; | 
but were, from the ſacredneſs of the church, both for themſelves and their 
poſterity, ſecured from any future dangers of the ſame kind. It was uſual 
alſo for the unhappy Romans, who were poſſeſſed of allodial eſtates, and ſaw 
themſelves in danger, by theſe perpetual wars, of not only loſing them, but 
their liberty alſo, to make over their eſlates to the church, and become its 

ſocage-tenants, on ſtipulated terms, in order to enjoy the immunities 
thereof. 


By 
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Br all theſe ee es e ie, that in 
time the military power of the kingdom was much enfeebled: for though . 
they were obliged'to furniſh men for the wars, ) accarding as the lands they 
held were liable to that ſervice, this was p d with ſuch backwardneſs and 
inſufficiency, that the ſtate at one time was near overturned, and it became ne- 
ceſſary to provide a remedy. Charles Marte], therefore, after having delivered 
the nation from the imminent danger of the Saracen invaſion, found himſelf 
Rirong enough to artempt it. He tripped the clergy of almalt all their poſ- 
ſeſſions,” and, turning them i into tric x iſitary | tenures, divided them among 
the companions of his viſtories THE the clergy, inftead of lands, were 
henceforth ſupported by tithes, which before, though ſometimes i in uſe, 
were only voluntary donations, or the cuſtom þ pargiculay Pare wa eſta- 
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Irie preceding lefture I wok notice ofthe gibs) condition and fru- | 
tion of the Romans and barbarians in, the infancy of the French mo- 


narchy; but it will be neceſſary to obſerve, that all the barbariang them- - 


; ſelves were not ſubject | to the ſame laws and regulations. When the Ripua- 


rian Franks, after the murder of their ſovereign, ſubmitted to Clovis, it 
was under an expreſs condition of preſerving, their own uſages. The, ſame 
privilege he allowed to the Allemans, whom he conquered, and to ſuch 
parts of the Burgundian and Gothic kingdoms as he reduced to his obe- 
dience. The cuſtoms of all theſe ſeveral people, as they were Germans, 
were indeed of the ſame ſpirit, and did pretty much agree ; but in particu- 
lar points, and eſpecially as to the adminiſtration of juſtice, they had many 
variations; and theſe the ſeveral nations were fond of and ſtudious of pre- 
ſerving. What was peculiar to theſe people, above all other nations, was 
this, that theſe different laws were not local, but perſonal : for although the 
Salians, in general, dwelt in one part of the country, the Ripuarians in 
another, the Allemans in a third, &c. yet the laws were not confined to 
theſe diſtrifts : but a Salian, in the Ripuarian territories was ſtill judged by 
his own, the Salian law; and the ſame was true of all the others. Another 
peculiarity was, that the barbarians were not confined to live in the law they 
were born urider. The Romans, indeed, could not paſs from their Roman 
law to that of any one of-their conquerors, until they were allowed, ſeveral 
ages after, to acquire fiefs ; but any of the barbarians, if he liked another 
law better than his own, could adopt it: a privilege, I preſume, derived 


from that antient practice, which they uſed, of removing from one ſtate or 


commonwealth to another, or of going forth to form a new one. 


In 
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the Romans, governed by five diftin& laws; but theſe five people, being 
Gaul, were, in the ſtate; every one of them eſteemed and regarded on an 
WAN tC cut be-, up JAR jr e 
joint lives. — ates they fected in:Gaul'y — 
either preſided with him in his court, as they had done formerly, or were 
ſettled in benefices near him, and in ſuch ſituations as they might readily at- 
tend him on occaſion ; or elſe were the governors and leaders of the free 
Romans, under the title of counts. But all the grants of lands or offices that 
they enjoyed were, as yet, but temporary. So that they were fideles, or 
vaſſals, bound by an oath of fealty for life; but there were no fiefs, or feu- 
dal tenures, if we may call them by thut · name, that continued for ſo long a 
Wali ig nes bn 2 1227 2 mi non aht a5 3 ein. 
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Tux introduction of beneficiary grants for life, as is very properly con- 
jectured, was firſt owing to the counts. They had, as I mentioned before, 
the third part of the profits of the'courts in their reſpective diſtricts, which 
made their office not only conſiderable and honourable, but opulent. They 
lived apart from the other harbarians among the Romans, whoſe allodial - 
property was fixed and permanent. It was natural for them to wiſh the con- 
tinuance of their tucrative employments, and to make them as perpetual as 
their obligation of fidelity was; and this they were enabled to attain by the 
means of the profits they made of their places, and the want of treaſure, 
which the kings frequently laboured under to ſupport their wars: for of- 
fenfive ones they could carry on in no other manner than by ready treaſure. 
THIOL em e 1 attained, or I may 
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rather ſay, purchaſed eſtates for life in their offices; but theſe eſtates had, 


Wen continuance only mee 
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hs * matter did not ſtop here. Phe ae followed 
by the other barbarians; who were the immediate tenants oi the crown, and 
who now were growing weary of the conſtant, or even a frequent change 
of habitation. And, in one reſpec; this allowance vas ef conſideruble ad- 
vantage to the king at it created a tie upon them, etj dall durable with 


that by which His companions were bound to hit, and wre out by deres 
that principle they had before retained, that by throwing up what they held 
from him, they were abſolved from their alliegance. They, therefore, as 


well as the companions, took the oath of fealty z Which, as far as 1 can 


find, was taken by none on the continent, whoſe eſtates were leſs: than for 


life; though, in the law of England, it is a maxim, that fealty is incident 
to every tenure but two, namely, eſtates at will (for they did not think it 
reaſonable that a perſon ſhould bind himſelf by oath, in conſideration of 
what might be taken ſrom him the next day) and eſtates given in Frank 
almoigne, or free alms, that is to religious houſes, in conſideration of ſay- 
ing divine ſervice, and praying for the donor and his heirs: and theſe were 
excuſed out of teſpect to the churchmen, ho- were ſuppoſed: not to need 


the bond of an oath, to perform that duty to which they had dedicated 


themſelves, and alſo becauſe the ſervice was neee * 
the land, but to God. 


Tuus eſtates for life, created by particular grants, went on continually en- 
creaſing in number, till the year 600, by which time almoſt every military 
tenure, caſtle-· guard excepted, was of this nature. And this accounts for 
the particular regard the feudal, and from it our law ſhews to the tenant of 
the freehold, and the preference given to him above a term or for years. 
For, firſt, his eſtate was, generally, more valuable and permanent, as long 
terms were then unknown; and, ſecondly, it was more honourable, as it 
was a proof of a military tenure, and of the deſcent of its poſſeſſor from the 

| old 
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old German freemen, . For it was à long time after that ſocage lands, in 
imitation of theſe, came to be granted in che ſame manner, for life. The 
lords, or immediate tenants of the crown, having, by the means afore- 
mentioned, gotten eſtates of continuance, and being bound for. life to the 
king, thought it their intereſt likewiſe to connect their tenants as ſtrictly to 
them, by granting them frecholds alſo; but in the oath of theſe ſub-vaſſals, 
which they took to their lords, there was an exception of the fealty due to 
the king, from whom the land was originally derived, or of a former lord, 
if ſuch an one they had, to,whom they were bound by oath before. Theſe 
 ſub-vaſſals, likewiſe, had not in thoſe early times, the power of creating 
yaſſalages, or eſtates for life under them; for it was thought improper to 
remove the dependance of any military matt on the king to ſo great a diſ- 
tance; and indeed it was hardly worth any man's while, if it had been law- 
ful, to accept ſuch a gift as was determinable either on the death of the ſu- 
perior lord, n had granted F 
death. 


Eerarns for life being now became common, and in-high eſtimation, 
eee proper that they ſhould be conferred with more form and 
ſolemnity, and that by means bf what the feudal law calls Inveſtiture, of 
which there are two kinds. The firſt, or proper inyeſtiture, was thus given: 
The lord, or one impowered by him, and he that was to be tenant, went 
upon the land, and then the tenant, having taken his oath of fealty, the 
lord, or his deputy (ot attorney, as our law calls him) gave actual poſſeſſion 
to him, by putting into his hand a part of the premiſes, in the name of the 
whole, as a turf, a twig, or a haſp of the door, in the preſence of the pares 
curie, that is, of the other vaſſals or tenants of the lord. This is what our 
law calls giving livery and ſeizin from the lord's or his deputy's delivering, 
and the tenant's taking ſeizin, for ſo the poſſeſſion of a freehold or eſtate for 
life is called. The preſence of the pares curiæ was required equally for the 
advantage of the lord, of the tenant, and of themſelves ; of the lord, that, 
if the tenant was a ſecret enemy, or otherwiſe unqualified, he might be ap- 
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Priſed thereof by the peers of his court, before he adrnliibt hun; and that 


they might be witneſſes of the obligation the tenant had laid hirifelf under 
of doing ſervice, and of the conditions annexed to the gift, if any there were, 
which the law did not imply: for the benefit of the tenant, that they might 
reſtify the grant of the lord, and for what ſeryices it was given ; and Jaftly 
for their own advantage, that they might know whit the land was, that it 
was open for the lord to give, and not the property of any of the vaſſils ; 
and alſo that no improper perſon ſhould be admitred u par, or peer of their 
court, and conſequently be a witneſs, or judge, in their cauſts. Ml che 


Hexen it is, that in our law, if a man has right to enter into ſeveral lands 


in the ſame county, an entry into one of them, in the name of all, is ſufficient 


to veſt the ſeizin, that is, the poſſeſſion of the freehold of all, in him; be- 
cauZ the ſame pares curi. a (who were in antient times the only witnefles al- 
lowed) who know he had in their preſence entered into one, know alſo that 
he entered that one in the name of all the others; but if the lands lie in dif- 
ferent counties (which are diſtin juriſdictions, and have different pares 
curiæ) an entry into one county, in the name of the whole, is not ſufficient; 
becauſe, _as r the _ thereof are the 
only competent witneſſes, 


As the proper inveſtiture required the actual going upon the 1 which 
was often inconvenient,' the improper inveſtiture was introduced. This, 
which was the ſecond kind mentioned, was alfo performed in the pre- 
ſence of the pares curie, thus : The intended tenant, in a moſt humble and 
lowly manner, prays the grant of ' ſuch an eftate from his lord; which, 
when the latter has agreed to, he inveſts him, by words ſignifying his grant, 
and what itis of, accompanied by ſome corporeal action, as delivering him 
a ſtaff, a ring, a ſword, or clothing him with a robe, which laſt, being the 
moſt common method amongſt the great immediate tenants of the king, 
gave riſe to the name inveſtiture. After this, the tenant did fealty, But 
this 1 improper inveſtiture did not transfer the actual PR of the land 


witho ut 
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Vithout ſubſequent livery and ſeizio, and gave the tenant not a right to en- 
tet, but oply- a right of aRiop, whereby be might ſpe, and oblige the lord 
to transfer it by an gctu＋l livery. For all theſe lands, being liable to ſervices 
aciſing out of the profits which the lord was bound.to anſwer to the king, 
his poſſeſſion of theſe profits by their rules yas continued, until he had, by 
an act of public notoriety, namely, by giving livery and ſeizin on the land, 
put-it out of him. And this maxim was, I apprehend, eſtabliſhed alſo for 
the benefit of the co vaſſals, who could better judge by their own eyes, on 
the ſpot, whether an injury was done by the grant to any of them, than by 
hearing the lands named and deſcribed elſewhere, as, in ſuch caſe, it fre- 
quently happened that all the vaſſals were not preſent. | 


FU 7 n | 

Hanes, if the lord had granted lands by an improper inveſtiture to A, 
and had afterwards, by livery and ſeizin, granted them to B, they became 
B's, though he was the later inveſted ; and the remedy A had againſt the 
lord was not for the lands themſelves, for thoſe he had already legally parted 
with to B, and could not recall, but for their value, in conſideration of his 
having bound himſelf to fealty. = 

Tuis was the form and manner of proper and improper inveſtitures in the 
' early times, before theſe barbarians had learned the uſe of letters, and was 
intended not merely for ſolemnity, but alſo to create ſuch a notoriety of the 
fact, as it might eaſily be proved by viva voce teſtimony. For if it was de- 
nied, the tenant produced two or more of the pares curiæ, each of whom 
ſwore he had either been preſent at the inveſtiture himſelf, or had conſtantly - 
heard his father decldfe, that he was. And this, at firſt, was the only evi- 
dence admiſſible, and was abundantly ſufficient, when the grants were only 
for one life. Such proof, however, could not- be of any advantage to the 
church ; for, though churchmen die, the church doth not, but continues to 
be repreſented in a ſucceſſion of natural perſons. If ſhe, therefore, had not 
a more permanent evidence to produce than what I have before-mentioned, 
ſhe could never, after ſome length of time, aſcertain her rights. On this 
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account Brevia teftata, or, as we call them, deeds were a uſe of, which 


were written inſtruments, expreſſing the grant, and its nature, atteſted by 


ſome of the pares, and authenticated by the ſeal of the lord, or by his name 


and ſign of the croſs. When this kind of evidence was once introduced, as 


it was more fixed and certain than the frail memories of men, it became 


cuſtomary for the tenant, who had been inveſted either properly or impro- 
perly, to demand and obtain a breve teftatum of that inveſtiture, and after- 
wards other ſymbols in improper inveſtitures went out of uſe, and the deli- 
very of a deed became the ordinary ſign ; but this, as all other il improper 
in veſt itures, required a ſubſequent actual livery and ſeizin, 

Having chan delivered the antient and proper method of conſtituting. arr 
eſtate for life, let us attend to the conſequences, and ſee what were the 'ſeve- 
ral rights and obligations of the lord and tenant, and for that purpoſe exa- 
mine the oath of fealty. 


Tax general oatł of fealty on the continent was thus : Ego N. vaſſallus, 


ſuper ber ſanta evangelia, juro, quod ab bac bord in antea, uſque ad ultimum 


vitæ mee diem, tibi M. domino meo, fidelis ero, contra omnem hominem, excepto 


ſummo, pontifice, vel imperatore, vel rege, vel priore domino meo, as the caſe 
was. In England Littleton gives this account of it. When a freeholder 
doth fealty to his lord, he ſhall hold his right hand on a book, and ſhall 
ſay.thus : Know ye this, my lord, that I ſhall be faithful and true unto 
you, and faith to you ſhall bear, for the lands which I claim to hold of 
you; and that I ſhall lawfully do to you the cuſtomg and ſervices which I 
ought to do, at the terms aſſigned ; ſo help me God, and his ſaints; and 
he ſhall kiſs the book. 


- Taz only differences are, that the words ab bac Bora in antes uſque ad l- 


timum vite mee diem are omitted: for abroad none but tenants for life ſwore 
fealty. In England termers for years did; and that contra omnem hominem, 
excepto, Sc. though implied, is Iikewiſe omitted; which exceptions, how- 

ever, 
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ever, Ine ee eee which the | 
| - eee 3 2 being faithſut 
and true, and bearing faith comprehends; it will be proper to inſert, from 
the ſeventh title of the ſecond book of: the feudal law, the larger oath, 
which perſons, rude and ignorant of what: the word fealty implied, were to 
take. It runs in theſe words Ego juro, quad nunquam ſcienter, ero in con- 
ſilio, vel in fatto, quod tu amittas vitam, vel membrum aliquod, vel quod tu per- 
cipias in perſond aliquam lofionem, vel injuriam, vel contumeliam, vel quod tu | 
amittas aliquem honorem quem nunc babes, vel in antea babebis; , ſcivero, 
vel audi vero, de aliquo, qui velit aliquod iſtorum contra te facere, pro poſſe mee 
ut non fiat impedimentum preftabo. Et fi impedimentum preflare nequivere, 
quam cito potero tibi nunciabo, & contra eum, prout potero, auxilium meum tibi 
praſtabo; &i contigerit, te rem aliquam quam babes vel babebis injuſte vel for- 
tuito caſu amittere, eam recuperare juuabo, & recuperatam omni tempore retinere. 
Et i ſcivero te aliquam offendere, & inde generaliter vel ſpecialiter fuero regui- 
fitus, meum tibi ficut potero præſtabo aurilium. Et fi aliquod mibi de ſecreto ma- 
nifeſtaveris, illud, fine tua licentia, nemini pandam, vel per quod pandatur fa- - 
ciam ; & ſi conſilium mihi ſuper aliguo fatto poſtulaveris, illud tibi dabo confilium, 
quod mibi videbitur magis expedire tibi; & nungquam ex perſona mea aliguid 
faciam ſcienter, quod pertineat ad tuam vel tuorum injuriam vel contumeliam. 


Bes1pes the negative obligations, of doing nothing to the prejudice of 
the lord or his family, the poſitive ones the vaſſals lay under may be re- 
duced to the two heads of counſel and aid; which, with us, are ſtill the 
principal duties that the parliament, who are or repreſent the vaſſals of the 
king, owe to their ſovereign. Under counſel, not only giving faithful ad- 
vice, but keeping his ſecrets was included. Aid may be either in ſupporting 
his reputation and dignity, or defending his perſon or property. Under 
the firſt, the vaſſal was not only to ſhew him the higheſt reverence, but was 
forbid to accuſe or inform againſt him, except in the caſe of treaſon, where 
the 
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| the ſupreme lord was concerned. He could-not in a ſuit between them ten- 


der to his lord the oath of calumny, whereby he ſhould be obliged torſwear 
he thought his cauſe was juſt, and that he did not carry it on with an intent 
to haraſs and diſtreſs; for this was throwing an aſperon-on- his dord's cha- 
rafter. He could not, for. the ſame reaſon, bring any action againſt him, 
which was a charge againſt the perſon ſued, of an unjuſt and violent diſpoſ- 


ſeſſion of property. Neither-copld he, in any cauſe that uns not ſtriftly 


feudal (for in ſuch as were for the general preſervation of that polity, he was 


permitted) bear witneſs againſt him. An, laſtly, he was obliged to ſup- 


port his dignity, to attend his courts, and do ſuit and ſervice, as a witneſs 
and a juror. | | | 


By aid to his perſon, he was not only obliged to defend his lord, if at- 


tacked perſonally, but to aſſiſt him in his wars, and that at his on expence, 
out of the profits of his tenancy; and if, in the field of battle, he deſerted 


his lord, before his lord was mortally wounded, it was an abſolute forfeiture. 
But this aid he was not obliged to give until required; for perhaps the lord 
did not need the aid of all his tenants; and the vaſſal, without notice, was 
ſuppoſed ignorant that there was any occaſion for his aſſiſtance, unleſs it 


could be proved the vaſſal knew his lord's danger, when the lord himſelf 


did not; or that he knew it was ſo imminent as not to give the lord time 
to ſummon him; in which two caſes, he was obliged to ſerve without re- 
quiſition. : 


Bur here ſome diſtinctions muſt be taken notice of as to the nature of 
theſe wars. I have often repeated that the king's companions were bound 
to aſſiſt him in all his undertakings, offenſive or defenſive; and that the 
other freemen were obliged only to ſerve in defenſive wars. But now, by 
this new introduction of grants for life to the freemen, the caſe was altered. 
In all defenſive wars, they were obliged to aid their lord, though he had 
been the unjuſt aggreſſor, and this for the preſervation of the ſociety to 

which 
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for the ſecond obligation could not annul the firſt. It may here be naturally 
aſked, how ſuch a vaſſal, who had two lords, was to act in caſe of a war | 


1 
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which they belonged ; but in offenſive ones, it was. to be conſidered, whether 
the cauſe was juſt, or doubtful, or notoriouſly unjuſt. In the two firſt caſes, 
he was obliged to furniſh his aid ; for if his Tord's quarrel was doubtful, the 
reſpect and reverence he owed him, and his regard & his lord's character 
and dignity, laid him under a neceſſity of preſuming in his ſuperior's tavour. 
But if the war was notoriouſly unjuſt, he was at liberty to ſerve, or not, 
as he pleaſed,” And the aid he was-bound to give, where he was bound, 
was againſt all perſons, contra emnem hominem, even his parents, brothers, 
the king, who was the ſupreme lord of the whole, and in whole preſervation 
ſelf, for ſelf-preſervation is the firſt law of nature. Thirdly, not againſt his 
original country, though he had received a grant from a foreign lord, and 
afterwards war broke out between them : for by this time, the opinion of 


a a durable obligation to the ſtate he was born in, began to prevail among 


them. Laſtly, not againſt his antienter lord, where he had grants from two, 


between them. If his firſt lord's cauſe was juſt 'or doubtful, he was un- 
doubtedly bound to him againſt the ſubſequent one, even in attacking him; 


And this was no forfeiture, for the ſecond lord had ſufficient notice of his 
prior obligation, by the exception in the oath of fealty,' Indeed if he, hav- 


ing a lord before, had omitted the exception, he juſtly loſt his fief, for the 
deceit put on his latter lord. 


Bur if his firſt lord's cauſe was notoriouſly unjuſt, he was not at liberty 
to aſſiſt him againſt the ſecond ; but by the two bonds was obliged to re- 
main neuter, | 

| 0 | 

Tuis military duty was to be done in the vaſſal's proper perſon, if he was 
capable of it ;* unleſs the lord was pleaſed to. accept of a deputy. But if he 
was incapable himſelf, as often muſt have happened, after eſtates for life 

; came 
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came in, he was allowed to ſerve by a ſubſtitute, ſuch a the lord approved. 8. 
Suppoſe, then, a man had two lords, who were at the ſame time at war 
with others, and each required his perſonal affiſtance, it was plain he was 
obliged to ſerve both, the elder. lord in perſon, becauſe his 8 was Prior, | 
and the tr On STOP SS? | 


Tux aids due to the lord, i in reſpect of his property, were, firſt, to aid and 


| ſupport him, if reduced to actual indigence, and to procure his liberty, by 


paying his ranſom, if taken in war. It was a doubt among the feudal law- 
yers, whether, if the lord was impriſoned for debts, his tenants were obliged 
to releaſe him; and the better opinion was, that they were, if che cory did 


not tend to their very impoveriſhment. | 


'Taxsz were all the aids. neceſſarily required by the law i in theſe antient 


times. For thoſe for making his eldeſt ſon a knight, and marrying his elder 
daughter, came in afterwards, All other contributions and aſſiſtances were 


merely voluntary, though very frequent, and were originally, as they are 
ſtill here, and are called abroad, though impoſed really and truly, free 


gifts. 


Wx are now to ſpeak of the duty of the lord to his vaſſals and on this 
head there is no need of enlarging much, for it was a maxim in the feudal 
law, that though the vaſſal only took the oath to the lord, and the lord, on 
account of his dignity, and the reſpe& due to him from the tenant, took 
none; yet was he equally obliged as if he had taken it, to do every thing, 
and forbear every thing, with reſpect to his tenant, that the vaſſal was with 
reſpect to the lord; ſo that the bond was in moſt reſpects ſtrictly mutual; 
but not in all, for the lord was not obliged to ſupport his indigent tenant, 
or to give aids to him; but, on the other hand, he was obliged to warrant 
and defend the lands he had given to his tenant by arms, if attacked in open 
war, and in courts of juſtice, by appearing upon his voucher, that is, the 
tenant's calling him in to defend his right, and if the lord failed, he was 

bound 


% 


bound to give lands of equal value, or, if he. had no ſuch to beſtow, to 


pay to the tenant (uroanlideracion of the bony for life, ie A Bonn bim 
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lord, fo, in caſe of the lord's failure on his fide, the lands were veſted in 
the vaſſal, free from all ſervices to his immediate ſuperior. But to the 


king, or lord paramount, he ſtill owed ſervice, in proportion to his fief; and 
by this means he P hae rote p ame) an TIO | 


of the king. 


Hits: Wend the obligations on each de aten lord and tenant, 
it next follows to ſee what intereſt each had in the lands given; on which 
head I ſhall be brief, as theſe ſeveral rights were not ſo nicely diſtinguiſhed 
as in after ages, when theſe tenures became hereditary. The lord was then 
to ſuffer his tenant to enjoy the iſſues and profits of the lands, he rendering 
the ſervices due by the reſervation: of law, and the additional ones, if 
any ſuch had been ſpecially reſerved. In caſe of failure, he had, in thoſe 
antient times, a right of entry for the tenant's forfeiture. For while this 
military ſyſtem continued in its full vigour, the ſmalleſt breach the vaſſal 
committed in his engagements was an abſolute forfeiture ; but in after times, 
when the lands were often given upon other conſiderations than military 
ſervice ; and when the military was often commuted for pecuniary conſi- 
derations, a milder way was found out, that is, by difreſs, by which the 
lord, inſtead of ſeizing the lands, took poſſeſſion of all the goods and chat- 


tels of his tenants found upon the lands, (for the lands were till the mark 


where he was totake) and kept them as a depoſit, till his tenant had made 
n originally indeed at the lord's pleaſure, for the yea in his nh 


Tux right Ks tenant had in the land was, that, paying: the ſervices due, 
he ſhould receive the produce thereof, and turn it to his own beſt advan- 
L tage; ; 


Erer G LAWS or ENGLAND. 7 


ns . 


YL 


74 | LECTURES. on an Lee, 6, 


tage; an and that he might, if attacked in a c al justice wth, or call in 
his lord to defend his poſſeſſion by arms, or otherwiſe, But as his tenure 


was precarious, and only for life, he was prohibited from doing any thing 
that ſhould either hurr his lord's intereſt, or that of the king, in whom and 


his ſucceſſors the inheritance. was veſted, Thus, he could not commit 


waſte, by deſtroying houſes, or cutting down trees, except what was neceſ- 
fary for immediate uſe, for repairs, firing, or tillage. He could not be- 


gquceath his tenancy, for he held only during life. He could not alienate with- 


out the conſent of his lord, for he had his lands in conſideration of his per- 
ſonal ſervice ; and although, in caſe of neceſſity, he was allowed @ ſubſti- 
tute, it was only ſuch an one as was acceptable to the lord ; whereas by 
alienation, the real tenant who was bound by oath to do the ſervices out of 
the profits, was to. loſe them, and a ſtranger, perhaps an enemy, who was 
under no tie to the lord, was to enjoy them, Alienation, therefore, with- 
out the conſent of the lord, was unlawful. If he conſented indeed, and 
accepted the alience, he, upon his taking the oath of fealty, became the 
real tenant, and the former was quit of all poſitive ſervice, except honour and 


| reverence ; but ſtill bound by his former oath, from doing or ſuffering any 


thing to the prejudice of his former lord. Neither could a ſub-vafſal, in 
thoſe early times, create a vaſſalage to be held of himſelf, The immediate 
vaſſal of the king, indeed, could, but then it was on theſe terms; firſt, that 
the perſon he granted it to was one that was of the ligeance of the king, ei- 
ther natural or adopted; next, that he was as capable of rendering the ſer- 
vices as the grantor; and laſtly, that the ſervices reſerved ſhould, if not 
better, which was expected, be at leaſt equally beneficial to the ſupreme 
lord as the original grant to the intermegiate or meſne lord were. To ex- 
plain this, if the king granted ten thouſand acres to his immediate vaſſal, for 
the ſervice of ten knights, the vaſſal might give one thouſand, indeed, or 
any lefſer number of acres to one perſon, for the ſervice of one knight ; but 


if he gave more to one, as he had attempted to hurt and leſſen the benefit 
his 
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forciures were regularly exafed the gras of te king to him was for- 
feited alſo, 


* | * 
In my next lecture I ſhall ſay ſomething of improper feuds, as they began 
to be introduced about the time I am now upon, and were very ſeldom, in 
thole ages, granted for longer terms than for years or lives, and go on & 
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AVING, in the preceding lecture, laid down the manner of conſtitu- 
ting a proper beneficiary eſtate for life, which conſiſted in lands grant- 
ed for the defence of the ſtate, upon the conſideration of perſonal military 
ſervice, and the rights and obligations annexed thereto; it will be proper to 
mention ſuch, (and to point out the ſeveral kinds of them) as are called im- 
proper benefices, which are thoſe that, in one or more particulars, recede 
from the ſtrict, and, in ancient times, the uſual nature of thoſe grants; and 
this is more eſpecially neceſſary as, ſince the aboliſhing the military tenures 
in Charles the Second's time, all our preſent eſtates come under one or other 
of theſe heads. It was a maxim in the feudal law, that conventio madum dat do- 
nationi; and therefore, whatever terms the donor preſcribed, though vary- 
ing from the general courſe, was the rule by which the grant was to be re- 


gulated. ir 


15 the firſt place, then, all benefices granted to the church were improper 
ones, becauſe given on other terms, than that of military ſervice, and be- 
cauſe they ended not with the death of the grantor or grantee, but conti- 
nued coeval with the life of the church, that is for ever, 


SeconDLY, grants of lands, wherein the oath of fealty was remitted; for 
although fealty itſelf was an incident, effential -to, and inſeparable from, 
every eſtate of life abroad, and every eſtate of years alſo in England, the 
ceremony of actually taking the oath might be omitted; and if the lord had 
put the tenant in poſſeſſion, without his having taken the oath, the tenant 
might enjoy without it. He was obliged, indeed, to take it whenever his 

lord 
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lord. called upon, him, on pain of forfeiture ;_ unleſs, in the inveſticure, it 
had been, expreſaly remitted in which caſe he might refuſe to rake ir, and | 
Juſtify, his refulal by the tenor of bit jnveſticure, | alex. | ; ava 
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Re nunry, all (grams to "which 8 a 8 annexed, 33 either 
iminiſ the eſtate, as if lands were granted to two, and the 

them This was an improper benefice, as it had continuance 
for more than one life; or if they, were granted to a man for life, provided 
he did, or refrained from doing ſuch an at. ndr e r be- 
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FounraLy,. all grant, In whe correla Gries Mabe military were re- 
ſerved, were alſo of this nature, as if the. tenure was by military ſeryice and 
a certain rent, or any other certain duty, or by military ſervice reduced to 
a certainty, as to attend, ſuppoſe forty days and no more, or by military 
ſervice with a power in the tenant to excuſe himſelf, by paying a certain 
ſum. For the proper fief was for military | ſervice 2 the occaſions and 


duration of which v were uncertain, ee 
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"Pe if military ſervice was nor reſerved at all, but ſome other cer- 
tain ſervice inſtead. thereof, as rent, the grant was an improper one, and 
ſuch are our tenures, ſince they have been reduced to ſocage, which is deri- 
ved from ſoke or ſeca, a plough, becauſe their duty was originally to attend | 
a certain number of days to plough their lord's grounds, or elſe to ſupply 
him with a certain quantity of corn in lieu thereof. This manner of paying 
in kind, namely by corn, cattle or other neceffaries, was continued every 
where many ages; in England, until the time of Henry the ſecond, when 
they began to be commuted into money, to the great advantage of the ſuc- 
ceſſors of theſe ſocage tenants, whoſe eſtates were before become heredi- 
tary. For the computation being made at the rate and proportion of value 
between money and the neceſſaries of life at that time, as money grew more 


plentiful every day, its value continually ſunk, and the price of commodi- 
| f ties 


| 
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tics accordingly encreaſed ; in ſo much that the preſenit factefibr of u tenant 
ar that time, who had befote paid a fat ox, which was changed Into twentf 
ſhillings, its then value, would now pay but the eighth part of the original 
reſervation, when the price of an ox is eight pounds. And this contributed 
not a little to the happy equality which now reigns among all 'ranks, as 
theſe baſer, the ſocage tenures, were continually riling in value, and conſt 
quently in conſideration; and coming every day neafer to ati equality, in 
the eſtimation of the world, with the nobler, the military benbffces, 


1 


da if as ſervices ae tw reſerved, except general Habs." ue 
could not be remitted for it was thought reaſonable, not only to grant 
lands in conſideration of future military ſervice, but alſo to reward ſuch 
as had deſerved eminently, and were perhaps maimed or mutilated, and ſo 
unfit for future ſervice, with lands free from ſuch, or any othet duty, 


SevexTHLY, Grand ſerjeanty is a benefice of an improper nature, even 
though it be reckoned a military one, becauſe it is reduced 'to a certainty. 
Grand ſerjeanty is a certain ſervice done by the body of a man to the perſon 
of the king, and is of two kinds; military which is to be done either in or 
out of the realm; and not military, which is to be done within the realm. 
Military, as when lands are given on condition of carrying the banner of the 
king, or his lance, or to lead his army, that is, to be his conſtable; or to 
nutnber and array his army, that is, to be his marſhal ;' but theſe being cer- 
tain ſervices, and due to the perſon of the king, they were not obliged to 
attend, but where he went in perſon; and this right they infiſted on fo 
ſtrongly, as had almoſt occaſioned a rebeliion in the time of Edward the 
Firſt ; who, although in moſt things an excellent prince, was of an hot and 
haughty temper. | | 


Havinc determined, upon moſt extraordinary and juſt provocations, to 
attack France on two ſides ; in Flanders, where he intended to command 
himſelf, and in Guienne; he ordered the earl of Hereford, high conſtable 

| by 


| by tenure, and dhe esrl of Norfolk, marſhal by teovre; to lend the army 

in Gyienpe; as his generals. and commanders in chief. But, however hoy 
nourahle, and pleaſings..in other zefpeRs, the offer might be, they feared 
that ſuch, a precodent, quietly complied wich, might be, in after times, | 
means of ingroducing new and hard fervices at the king's pleaſure, inſtead 
of the antient and known ones, They, therefore, flatly refuſed, unleſs he 
went thither himſelf; offering, at the ſame time, to ſerve under him in 
Flanders. The king, boiling with reſentment againſt France, and provoked 
at this contradiction to his pleaſure, however juſtly founded, threatened 
Norfolk, in a tranſport of paſſion, wich hanging z to which the other re - 
plied, with equal fjerceneſs, and total want of reſpect. The two earls 
retired ta their eſtates, put chemſelves in 2 ſtate of defence, and even com- 
mitted ſeveral optrages againſt the king's collectors; and their cauſe was 
generally eſpouſed by the nation, who. were agginſt the King's exacting aby 
new and unheard-of ſervices. The behaviour af theſe lords to their ſovereign, 
and to ſuch a ſovereign, in ſetting him at defiance, and that with terms of 
diſdain, when they themſelves were the aggreſſars, was utterly unjuſlifi- 
able ; but, from their cauſe, not withſtanding this behaviour of theirs, being 
univerſally eſpouſed by the nation, we may clearly ſee the opinion and 
judgment of thoſe times that their kings were not unlimited, and that 
they had no right to exact from their vaſſals any ſervices but thoſe that 
flowed from their tenures, The king, indeed, at firſt gave their lands and 
offices to others; but when he had cooled, and found they had inſiſted on 
no more than was their right, he, in the frankeſt manner, repaired his er- 
ror, He gave in parliament a new confirmation of Magna Charta. By 
another ſtatute he renounced all right of taking talliages, that is, levying 
taxes, even on his own demeſnes, without conſent of parliament, as con- 
trary to that charter; and in the body of this laſt act, in the ampleſt man- 
ner, remitted all diſguft and reſentment againſt the two earls and their af- 
ſociates ; and gave them the fulleſt indemnity for the offences they had ſo 
outrageouſly committed. Such conduct in any king, whoſe ſubjects were 
P WR oe RE POE 


have 
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was ot {wh thr hire chats iy eb div M his valour, 
his honour, and his ſincerity. He could erjeroach without incurring lidtted; 
and he could retract without being thought mean; ſo chat it may be aqiieſ: 12 tag 
tion whether, by the noble manner of his repairing his miftakke, he did none: 
ee ee eee ee ee | 
e | | 
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ene eee u os of various Kinds, being | 
offices and ſervices done to the perſon of the king within the realm, in onder 
to the ſupport of his ſtate, and dignity, for which reaſon, although they art 4 
, properly ſpeaking, military ſervices, yet ate they looked upon in that 
| abe, and are endowed with the ſame privileges, and ſubject to the ſame 
regulations, except in a few inſtances, 'to- be hereafter mentioned; 15 'that 
no perſon under the rank of the leſſer nobility, that is of knighthood; was 


_ capable of performing them; and therefore, when, by allowing the dliena- - 
4 tion of lands, theſe tenures fell into the hands-of perſons'of inferior quality; 
4 # they were either knighted, or appointed a deputy- of that rank. Thus, 
4 | at the coronation of Richard the Second, as we find in lord Coke, William 
1 Furnivall claimed to find a globe for the right hand of the king, and to 
. ſupport his hand on the day of his coronation, in virtue of the manor of 
of Farnham, which he held by that grand ſerjeanty 3 but, though deſcended 
bl. of a noble family, he was not permitted to perform it; in perſon, until he 
1 nad been dubbed a knight. At the ſame. corcnation, John Wiltſhire, citi- 
1 i zen of London, claimed to hold a towel while the king waſhed before din. 
"ny ner, which claim being allowed, as he was of too low a rank to perform the 
1 ſervice in perſon, he made Edmund earl of Cambridge his deputy, Wo- 

b f men likewiſe and minors were obliged to ſerve by deputy z as did, at that 
W time, Anne counteſs dowager of Pembroke, by Sir John Blount, and her 

5 | ſon John earl of Pembroke, a minor, by Edmund earl of Marche : 5 
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; anties, which were moſt of them lands granted for the 
doing certain duties at the ſolemnity of the coronation, which contributing 
to the ſplendour and dignity of the crown, have been ſtill retained, though 
all other military tenures have been changed into free and common focage. 
| However, all theſe grand ſerjeanties were not for the bate purpoſe of at- 
tending at coronations. The jord high ſtewardſhip or ſeneſchalſhip of Eng- 
. land, whoſe office it in to preſide ar the trials of peers, was annexed” to the 
barony of Hineklx, which; paſſing into the family of Leiceſter, and then 
into that of Laneaſter, in the perſon. of Fenry the Fourth was united to 
the crown 3- but ever fince that time, as the powers and privileges the law 
threw into-his hands were looked upon as'too extenſive, and dangerous if 
continued, this officer hath only been occafionally created, as for a corona- 
or the trial of a peer, which ended, he breaks his ſtaff; and the office 

is vacant. The ſame is the caſe, and for the ſame reaſdn, of the office dE 
high-conſtable, ever ſince the attainder, in Henry the Eighth's time, of Ed- 

ward duke of Buckingham, who enioyed it as earl of Hereford. I kus did 
me eto get rid of rwo conſiderable checks, which concurring with other 
more extenſive and-influencing cauſes, Helped to ralfe the power of the houſe 
of Tudor above what the princes of the line of Plantagenet had enjoyed. 
The office of earl marſhal; indeed ſtin cofitinues in the noble family of Nor- 
folk. For, notwithſtanding rhe attaĩnders of that family, when they were 
reſtored, ir alſo was reſtored to them. The reaſon is, becauſe this office 
is of little power; indeed, in the vacancy of the conſtable to whom he is 
properly an aſfiſtant, ſcarce of any at all. It being, therefore, an honour- 
able dignity, and attended with no danger, it is no wonder it hath remained; 
In this kingdom one grand ſetjeanty remained till the year 1715, in the 
family of Ormond, that of butlerage; but it differed from thoſe before- 
mentioned in this, that it was not a ſervice ariſing from a grant of lands, 
but of the priſage of wines, an- antient profit of the erown, due by prero- 
gative, namely, à right to take two tons of wine, one before the mat, and 
the other * out of Nen ſhip containing twenty tons or more, until 
at M | Charles; 
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Charles the Second purchaſed i, from the duke of Ormond: 97 
penſion of four thouſand pounds a ane n e at 
A et 2:37 6&7 

 Eronruty, lt e was 1 . of improper en 
and, in our law, was compriſed under the general head of .ſarage, becauſe 
the ſervice was certain. It is, as Littleton defines it, where a man holds his 
land of our ſovereign lord the King, to yield. to him yearly, a bow or a 
ſword, or-a dagger, or 2 knife, or a lance, or a pair of gloves of mail. or 
a pair of gilt ſpurs, or an arrow, or divers arrows ; or to yield ſuch other 
ſmall things belonging to war; ſo this, as well as grand ſerjeanty, was a 
tenure of the FIX and could not be held of -a ſubject. Such is 


the grant the I/ Baltimore hath in his province of Maryland z for he 
yields every Cheri five Indian arrows, belides a fifth of all Ar han 


ver found within this province. 

Nmruy, all grants to women were of the nature of improper ones, be- - 
cauſe they muſt always ſerve by deputy ;. and perſonal fervice is eſſential to Soy A 
the proper 1 tenures. But theſe were not introduced ſo early, Fl, 


Tux tenth kind, and the laſt that I hall mention, "hn ha 
are thoſe that are of things not corporeal, and of which, conſequeatly, there 
cannot be a poſſeſſion manually delivered over, that is, they do not admit of 
livery and ſeizin, and therefore can be only conveyed by the improper in- 
veſtiture, that is by words or writing, accompanied by a ſymbol. Such are 
rights in, or profits iſſuing out of land, where another hath the poſſeſſion of | 
it. As the feudal law diſtinguiſhes between corporeal things, whoſe poſ- 
ſeſſion can be actually transferred, and incorporeal, which cannot, ſo doth 
our law make what is the ſame diſtinction between things that lie in livery, 
and things that lie in grant. In the firſt it regularly requires an actual 
liyery and ſeizin, and here a deed is not abſolutely neceſſary, but the- ſe- 


cond paſs by the delivery of the deed, Here thetefore a deed is abſolutely 


neceſſary ; 
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neceffiry ;' for Mhvugh the feudal law admits the uſt of other ſymbols in 

this cafe, ours; for the greater certainty, preciſely requires this pectliar 
one, that there may be full evidence of whit was cbnveyecl. Of this laft 
tenth Kind as there are many and various ſpecies, 1 Half run over ſome of 
them in a curſory ug, pct , oped ; 


Tat firt ! (hall rake notice of is, that which; 1 Ne was the moſt 
antient, as it ſeems to have conte in the place of thoſe tepaſts the king gave 
to his comites, or companions, and is what is called feudum de cavena. Ca- 
vend ſignified the repoſitory, or repoſitories of the necefſaries of life, while 
in thoſe ancient times the ſervices due from the demeſnes, or the ſocage 
lands, to the king or lords, were paid in kind. Things therefore neceſs 
ſary, or uſeful for the ſupport of life, diſtributed in ſpecie, out of the 
| king's or lord's cellar or pantry, or both, were what the feudum cavema 
conſiſted in; and that this came in place of the antient conſtant entertain- 
ments, and feaſts, of the comites, or companions, appears from this, that 
it was a fule, even after other grants were allowed to be hereditary, that 
theſe determined with the life of the grantor, or grantee, which ever. rf 
happened to expire. Theſe grants likewiſe were of two kinds ; ſome granted 
in conſideration of future ſervices, upon the failure of which a forfeitute 
was incurred, others in reward of paſt ſervices, where nothing was ex- 
pected for the future but general fealty. This difference runs through 
many other of theſe gifts that lie in grant. For the feudal law diſtinguiſhes 
them into officio/a, that is, to which a poſitive duty is annexed, and inoffi- 
cioſa, where no ſubſequent ſervice is Retr but general fidelity, which is 


incident to every tenure. 


Tux ſecond I ſhall mention is feudum de camera, which, I apprehend, 
was, originally, a ſubſtitution for what I have juſt mentioned the feudum de 
cavena; for it was inſtead of an allowance of neceſſaries out of the cellar or 

pantry of the king, an annual allocation of a ſum of money for will, life, 
M 2 or 
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or years, We e it was granted ane of the comers or chamber where 

| the king or lord kept his money; and this was, as the other, I before men- 
tioned into whoſe room it came, either a reward fos paſtſſervides, in which # 
caſe no future duty was required, or on conſideration of future ones. The *. 
penſions granted by the king in our kingdom, (Ireland) out of his reyenue, 
are of the nature of the former; and the ſalaries to iu ay other we i 


are of the nature of the latter. What was common to h of 

ſeudun de camera & de cavena, was, that, by the feudal 1 erf not 
AA v0 2s. 

due at the ſtated time, unleſs there were proviſions in the cavena, or mon 


in the camera, and that free from debts ; for the lord's ſafety y and d dignity 


was to he firſt conſidered, but they were to wait for 1 their e fs 


9%; et s Urn 
il or money came in. | | 
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AnoTHER thing is to be obſerved, that, alchough, at the jn nt! juction 
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theſe tenures, all others were for the life of che grantor and gra grantee 5 
9 T S w 
yet when the others became perpetual, theſe continued long Aer to 
for the joint lives of the grantor a and grantee, namely as Jong: a8 We 1 


great lords were conſidered as tenants for life, and Ts! — ' al enating 
their demeſnes, or laying any permanent charge upon them, hen, 
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the frequency of the example of alienations, and by the occaſi 11 indigence 
of the kings and other lords, and the deſire defigning p erſon: ons had tt ike 


try wif! sf 
advantage of it, alienations of the demeſnes were once — to che 


vt; 
rejudice of the ſucceſſor, theſe grants, as was very natural, as t MM 


F | leſs hurtful than an abſolute alienation, were continued for Wa life of the 
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1 grantee, though the oo had died before. 
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pie ak lettre! Tt e bererusteseteeswupeens 
cd Which are transferable only by the improper inveſtiture, or, 


genera? nature, "without *deſcenting minutely into particulars ; and of 
theſe I have already mentioned the feudum de camers, and that de cavena. 1 
call theſe fiefs, even at the time I am now trearing of, in conformity with 
the practice of the feudat writers: not with ſtrict propriety, indeed: for 
frudum, properly ſpeaking, ſignifies-a tenure of inheritance, and ſuch were 
not yet introduced. But before I quit them it will be proper to take notice: 
ehe rr e boar pn e An 
i" 015 
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without future ſervice, or with it. Of the firſt kind there were two ſpecies, 
that called fendus foldate, from the word ſolidus, which ſignified a piece of 
money, and was a gratuitous penſion, granted either out of the charity or 
bounty of the lord, or in reward of paſt ſervices the other called fexdum 
babitationis , which is liberty of dwelling.in an houſe belonging to the lord, 
in whom the property ſtill doth, and the poſſeſſion is ſtill ſuppoſed to remain. 
„ 


rin Mun e l Win ac Abbes of a caſtle, for the 
ſecurity of the realm, and this differs from the caſtle guard I have before 
mentioned, im as much as that, where lands were given for the defence of 
the caſtle; it was a corporeal beneſice, and transferred by livery and ſeizin ;; 
| nr ade va 1315888” 7 namely 


as the Englith' Hiw fays, #e in grant ; tending only te Iluſtrate their 


36 LECTURES os van 7 Lacxoh.t 


namely by admitting the conſtable into the caſtle, and delivering, him the 
key thereof, and was an improper one only in reſpect of its durations, aq, in 
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Tu feudum "_—_— nie ee « perop "oy 
the lord's buſineſs, as for being his treaſurer, ſteward, agent, or receiv e 
r The feudum mercadis was in conſideration of being an advocate or defender 
of the lord. Such are grants to lawyers, pro on Ot 
on e ee and the ſolicitors for the crown... ab e 
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01 30 7 311} 38 va PM. rt. 1000 


8 SHALL ; next run over briefly the end dds gf hen fg Mee 
| which the law of England takes notice of, and explain their general nature,. . 
and the firſt I ſhall take notice of is an edvew/on, which is a right a. mag 
hath of nominating a proper /perſon to fulfil the duties, and 4 
the profits of an eccleſiaſtical benef ce. Theſe rights aroſe. thus, In the 
infancy of the chriſtian church, when the clergy were ſupported. by the vo ͥͥlnũ 
luntary contributions of ihe people, the biſhop was choſen by theclergy and. | | | 
people at large; and this method was ſo firmly eſtabliſhed, that when the,. \ 08 
emperors became chriſtians, although they made great donations of land 
to the church, yet they left the manner of election as they found it; and. 
ſo it continued in Rome until the year 1000 at leaſt. But theſe. elections, 
made by the giddy multitude, were the occaſions. of infinite diſarders,. The. . 
value of theſe offices being encreaſed, and the 0 the eccleſiaſtics 
11 corrupted by the acceſſion of riches; parties were cternally 
1 forming, and ſupported by all methods; and when a vacancy happened. 


"Wi the conteſt was frequently not decided without blood ed. It is no wonder 
"oy; | that all the ſober part of the clergy, who -were ſcandalized; at theſe 
. irreligious practices, and the emperors, who were concerned in the 
tt, peace of their  dominions, "concurred in remedying theſe evils; 
1 ö | which was at length effected by excluding the laity, gradu- 
pil 0 ally, 
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ally, and by inſenſible degrees, and confining the eleRion to the eccleliafiics 
Manyef tho emperors indeed, ſtruggled hard to get the nomination to them- 
ſcives,._.but * n 
moſt, but a power of recommendation. | 


WE BE (86 
J 
to the gncluſion-of the laity, but with more advantageous circuinſtances to 
the. rights of chete Princes, For as the lands, they gave to the biſhops in 
right of their churches, were held of them; ſo they gave the inveſtiture :; 
and there was a kind of concurring right between the clergy, who 
and the king. He inſiſted on his right of giving the inveſtiture, but 
armee, and granted it to him. . 

N 
molt of their lands, things took a different turn. For when new grants 
were made to the church by the king, he inſiſted, as feudal lord, on the 
abſolute. nomination, and the giving inveſtiture, by delivering the ſtaff or 
crofier, the emblem of his paſtoral care, and the ting, the ſymbol of his 
ſpiritual marriage with the-church ; but theſe rights were oppoſed by the 
clergy, who were ſtrongly ſupported by the popes then ſetting up for being 
the feudal lords of all churchmen, and who hoped to derive, as they did, 
great advantage from theſe diſſentions. From the yeat 1000 to 1200, great 
confuſion ſubſiſted throughout all Europe, occaſioned by theſe conteſts, 
until the popes in general prevailed ; but. for four hundred years paſt, and. 
particularly ſince the reformation, their power hath been on the decline; 
and from this laſt period the patronage or advowſon of biſhoprics hath been 
confeſſedly in our king, as hath been the caſe in ſeveral other kingdoms ;. 
OO l — A it is no more than 
a mere form. 


Tur advowſon, or patronage of inferior benefices, came in another wap. 
In order to underſtand this, let us conſider how dioceſes came to 
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be ſubdivided into pariſhes. Antiently, I e ö 
biſhop had the ſole cure of fouls throughout his whole diſtrict, and received. * 

all the profits of itz which he and the clergy diſtributed into four parts, nat 
exactly equal ones; but unequal, according to the exigences of the: ſeveral mY 
' Intereſts to be conſidered ; one to the biſhop, to maintain boſpitality, and | 
ſupport the clergy reſiding-with him, and the Chriſtians of other places; 

who were often forced to fly from perſecution, or travelled on their neceſſury 
concerns z one for the. building and repair of churches; one for the poor, 

and one to ſupport the inferior clergy, whom the-biſhop uſed to ſend to par- 
ticular places, as his deputies, and to remove or recall at his pleaſure. The 

clergy who lived in the city where the biſhop reſided, were ſupported by him 

in a collegiate way at firſt; until at length their particular ſhares were aſcer- 

. tained, and carved out of the mne the church and this was 


| the origin of chapters. ; a | 2 5 | 

5 To return to the country clergy. The manner in which they came to have 

f 5 Ne ſettled eſtabliſhments was thus: It was uſual, as ſoon indeed as tithes were elta 
1 bliſmed as a law, that is before or about the time of Charlemagne, for the 

* f biſhop to allocate to his vicar or curate in any diftrit, the whole, or a part of 
* the tithes or other profits ariſing there; but when England, France, and 
45 q other countries were ravaged by the Danes and Normans, the fury of theſe 
. barbarous heathens fell particularly on the eccleſiaſtics. Their churches 
. they burned, and themſelves they ſlaughtered without mercy z inſomuch 
7:4 that, when their devaſtations ceaſed, there enſued not only a great ſcarcity 

j | | | of clergymen, but ſucha want of means of proper ſupport for them (the old 
Wi: eſtates of the church having been turned into military fiefs) that the feudal 

5 i g lords were willing, for the ſake of having divine ſervice performed in their 
. diſtricts, for the benefit of themſelves and their vaſſals, to alienate part of 

j | | their lands to the church, which was then in indigence, for the parpoſe of 
. building houſes for the parſon, and providing a competent glebe for him, 
5 and alſo for building new churches where they were wanted. Although 
Wt alienation was at this time entirely diſallowed by the feudal cuſtoms, yet the 
i | neceſſity 
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neceſſitꝝ f thoſe times prevailed againſt it in thoſe inſtances, eſpecially as 
theſe.fuperititious people, attacked, or ready to be attached by an heathen 

enemy, thought the lands fo given to be really given for military ſervice, 
eee the Lord of Hoſts, who, was to 
ſpeed their arms. However, the circumſtances, and opinions of that age 
would not allow any grant, without an acknowledgment of the ſuperiority of 
his military fief. Hence, as an acknowledgment that the lands ſo granted 
to the church proceeded from the bounty of the Lord, he was allowed to 
nominate a clergyman toi the biſhop ; who, if he was qualified, was obliged 
to admit him. ut as the patron might preſent an improper. perſon, and 
ſuch an one 48 the biſhop muſt. be obliged in conſcience. to teject; and 
might do this repeatedly, for any conſiderable length of time, during which. 
the duties of religion. would be. neglected, at was ĩn after times, ſettled, in 
all countries, that. the right of the patronꝰs preſentation ſhould laſt only a 
limited time. In our countries it is fix months; after which time lapſed . 
from the vacancy, the biſhop' 's original right of nomination revives. -.;: 


"Box che cuſtims of thoſe agps nor admiring of the 8 any Pet 
of a military tenure, but what was abſolutely- neceſſary, it followed that 
theſe glebes were far from being ſufficient for the maintenance of a parſon. 
Theſe grants, therefore, were not made without the conſent of the biſhop, to- 
allocate, in aid of the glebe, the tithes of that precinct, to the uſe of the 
parſon. . And now the parſon began to have à permanent intereſt for life in 
his pariſh, and a permanent cure of ſouls. therein; but not excluſive of the 
cure of ſouls in the biſhop, who was concomitant with him in that point, 
though not in the profits. For when the biſhop, for the good of the church, 
appropriated a part of the revenues of the church to a particular perſon and 
his ſucceſſors, which, for the public good, he was allowed to do, he could 
not, however, diveſt himſelf, or his ſucceſſor, of that general cure of ſouls , 
through his whole diſtrict, which was the eſſence of his office. As the par- 
* therefore, tough named T7 a layman, was his * he was in truth 


N. g (9. 


default of the perſon who had the right of preſentation, I obſerved before 
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(to ſpeak by way of accommodation) his feudal” tenant,” From him he re- 
ceived inſtitution, which is the improper inveſtiture; to him he gave the 
oath of canonical obedience; which is equivalent to the oath of fealty z and 
by him, or perſons appointed by him, 9 that 
enen ee ee b 922907, pe ] 


Tunis eee An gra er e in which, 
though a matter eccleſiaſtical, the lay patron was allowed to have a temporal 


| and a valuable intereſt : inaſmuch as it might ſerve for a proviſion of one of 
his children, or any other relation that was qualified for it;; and conſequently 


be an eaſe to him; and as, at the time that theſe glebes were granted, moſt 


fiefs were hereditary, at leaſt none were fuffered to be gramed but by thoſe 


who had ſuch (becauſe the lord ſuperior might elſe be diſinherited) this 
right of advowſon preſentative deſcended to the heir. The church in its 
diſtreſs exceedingly encouraged and foſtered theſe rights for a time, but 


vrhen her circumſtances changed, and, in ages when profound ignorance 


prevailed, both among the clergy and laity, many wete the attempts to de- 
prive the laity of their rights, and many the exclamations againſt the impro- 
priety and impiety of ſuch perſons pretending to name ay one to an holy 
office. But, I do not find they ever thought of reſtoring to the laity the 
glebes, in conſideration of which, for the neceſſities of the church, thoſe 


rights were firſt allowed. 


Tnus much for preſentative advowſons, which I hope, from what hath 
been already obſerved, will be ſufficiently underſtood for the preſent, I 
now muſt proceed to collative advow/ons, namely, thoſe given by the biſhop, 
which were of two kinds; either abſolutely in his own right, or by lapſe, 
when the patron neglected to preſent ; which was in truth but a devolution 
of the antient right he had parted with, to him; and therefore, as there is 
no ſubſtantial difference, they may well be treated of together. As the 
biſhop in the caſe of lapſe, collates, that is, inſtitutes in his former right in 


that 
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chat the biſhop had uſedd to grant to the country clergy a part or the whole of 
the tighes of the precincta they ſerved in 3 but when once, by the allowance 
of preſentative advowſons, parſons had got frecholds in them, the example 
became contageous, and much to the benefit of the church. Thoſe parts af 
the dioceſe which ſtill remained in the biſhop's hands were divided into 
pariſhes , and the tithes. of them, ot at leaſt 4 confiderable part of them, 
were aſſigned to the miniſter for his life. I need obſerve no further of theſe, 


than to ſay, that they. differed no o:heryays in their nature; from- the. laſt © 


mentioned, than that, as a, patron had nothing here to do, there was no 
preſentation, and that callatias ia, e Bal e- 
right, e e 


Tus third and Inf kind: at steg the Wass ealted Ates i8 the 
giving ſeizin of which the biſhop hath nothing to do, ſuch, livings being 
privileged, and exempt from the juriſdiction of the biſhop, and vilitable by 
the patron only. How theſe. exemptions. aroſe, when, at. firſt, every place 
was a part of a dioceſe, and of the biſhop's cure of ſouls, it will be worth 
while to enquire. The biſhops of Rome, aided by their great riches, and 
the fall of the weſtern empire, did, by purſuing a ſettled plan for many 
hundred years, with the greateſt art and unſnaken perſeverance (tempo- 
rizing indeed when the ſeaſon, was unfit, but never giving up expreſsly any 
point that had been claimed] at length, inſtead of being the firſt biſhop in 
rank, attained to a juriſdiction over all the weſt, and claimed a general cure of 
ſouls, which made the biſhops, indeed, but paſtors'underthem. However, 
conſcious of their ufurpatians, in order to eſtabliſn them, a 
eee * 


Tuev began firſt wich Jifineentering bilhoprics; in order to found ner 
ones, on pretence of the churches being better ſerved; and this they did 
principally in Italy, where their influence was moſt extenſtve; and that with 
a view, by having a greater number of votes, to overrule the determination 
of the 3 councils. They did the ſame, but more ſparingly, for the 

| N 2. reaſon..: 
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reaſon et in other countries, with the ſovereigns ; Who, in theſe 
caſes, were really actuated by the motive of advancing the public goed, and 


— 


from the juriſdiction of the biſhops; ſeveral places within their dioceſes, 
which they kept immediately under themſelves, to which they appointed 
clerks by this way of · donation; and whom they viſited by their legates, as 
their immediate ordinary. The clergy, thus provided for; -ſerved' us faith- 
ful ſervants and ſpies to the pope, in all parts of the Chriſtian world, and 
were, next to the monaſteries, the firmeſt ſupport of his power. The fame 


practice they purſued with reſpect to biſhoprics, by exempting feveral of 


them in divers places from the archbiſnop of the province. And this was 


the origin of donatives. But, in order to ſhew-the plenitude of their power, 
the next ſtep they took was of ac higher ſtrain.'+ They not only founded do- 
natives for themſelves, but for others, even of the laity; ſhew-ing by this, 
chat all eccleſiaſtical juriſdiction and diſcipline as entitely ſubject to their 
will, and that, at pleaſure, chey could transfer i it to — rigs: ot, 
incapable of it. 


Tursz two kind of donatives Rill ſubſiſt in England; the latter in the 
hands of ſubjects, the former of the king as ſupreme ordinary, ſinee the 
pope's-uſurped power was transferred to Henry the eighth. 1 am ſenſible 
many common lawyers inſiſt that the king of England was always ſupreme 
ordinary, and that nothing new was gained at that time, but only his old 
authority, which the pope had uſurped, reſtored to him; but what ſhall we 
ſay to the firſt fruits and tenths; which are certainly papal impoſitions, and 
comparatiyely of a modern date. The fame I apprehend to be the caſe of 
the ordinary juriſdiction. As to the ſupreme patronage, I allow it was, 
originally, the king's. My reaſon is that I do not find in the antient 
church any trace of a layman ſolely exerciſing eccleſiaſtical 1 
or 2 laws for the church. 


In 
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In the next age, they fell into the hands of the clergy, all excepting the elec- 
tion of biſhops, and approbation of clergymen. After the emperors became | 


chriſtians, they publiſhed indeed eccleſiaſtical laws, but that was only giving 
the ſanction of the imperial power to the canons the church had made ; 


| whoſe cenſures, when there were ſuch multitudes of new and counterfeit | 


converts, were likely to have little weight, In the northern nations the caſe 
was the fame. Canons were made by the clergy, and theſe were often in- 
forced and turned into obligatory laws by their general aſſemblies, who had 
the legiſlative authority ; and if there are any inſtances in thoſe times of lay- 


men exerciſing eccleſiaſtical diſcipline, as ordinaries, I own they have eſ- 


caped me. I ſpeak merely of eccleſiaſtical diſcipline :' for as to things of a 


temporal concern, ſuch as wills, adminiſtrations, marriages, tithes, &c. the 


authority undoubtedly was from the king. But not as to matters entirely 
ſpiritual, ſuch as concern the ſalutem anime. 


I rmx therefore the king's title to be ſupreme ordinary, ſtands better ſet- 
tled on the parliamentary declaration, and on the reaſon of the thing, that 
all coercive power ſhovld be derived from him, whom God hath made the 
ſuperintendant; than on the aſſertions of lawyers, that it always was fo. 
Matters of fact are to be determined by evidence, not by conſidering what 
ought to have been; and weneednot be ſurprized to find that an ignorant and 
ſuperſtitious people allowed ſg and a diviſion of power in themſelyes 
unreaſonable. 


In theſe donatives there was ngither inſtitution nor induction. The patron 
gave his clerk a title by deed, on which he entered; for the plenitude of 
the papal power ſupplied all forms. The patron was the viſitor, and had 
the power of deprivations; but what clearly ſhews, in my apprehenſion, 
that theſe donatives were incroachments on the epiſcopal authority, is, that, 
if once a common patron (for the king was ſaved hy his prerogative) had 
preſented 
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"LECTURE IX - 
HE next kind of incorporeal benefices taken notice of by the law of 
England, that I ſhall mention is tithes the new teſtament, as well as 
common reaſon, ſays, that they who ſerve by the altar, ſhould live by the altar; 
but is ſilent as to the manner in which this ſupport ſhould ariſe. In the ve- 
ry firſt times, when their numbers were but few, and thoſe confitied to Jeru- 
ſalem and its neighbourhood ; the chriſtians ſold all they had, and lived out 
of the common ſtock. But this laſted a very ſhort time. When they in- 
creaſed to multitudes, that method was found impracticable, fo that each 
retained his poſſeſſions, and gave a voluntary contribution out of it at his diſcre- 
tion. This was the fund of the church and in thoſe times of fervent zeal in 
the laity, and ſimplicity of manners in the clergy, it was found abundantly 
ſufficient, not only to ſupport the minifters, and their own poor, but alſo to 
DEITY U e by aan (wrong ae 
Tas reverithes'vf d chitrch west on evil bees to the time of 
Conſtantine; and though by the Roman laws, no colleges, as they called them, 
that is communities or fraternities, unleſs they had the ſanction of the impe- 
rial authority, could accept legacies or donations, yet, fuch was the devotion 
of the times, that many fuch private grants were made; and the principal 
churches obtained great acquiſitions, not only in moveable goods, but in 
landed eſtates; inſomuch that ſome of the perſecuting emperors, were 
thought to be as much inſtigated to their cruelties by avarice, as by their 
blind attachment to "ow pagan ſuperſtition, 


In the foutth century, the — being taken away, theſe largeſſes 
from the rich and ſuperſtitious to the church became much greater; but the 
. general 


1 30 Ir UR ns Ge Waſh. wa 
br general voluntary contributions, from all who could ſpare; diminiſhed, the 
7 apparent heceſſity for them being leſſened; eee bi 
| 5 which perſecution had kept warm and fervent, ſlaekened from eaſe and ſecu - 
| rity. The biſhops, who were the diſtributors, Frided in vying with each 
44 other in the magnificence of their churches; and, being now raiſed to an 
12 eminent rank in the Rate, were not ſatisfied to live in ſuch a manner as 
3 contented. the. ſimplicity of the antient fathers of the church ſo that by the 
il year 400, the inferior clergy,and the poor were, in many places, but in very.” 
"A ſcanty circumſtances... This induced many of the pious to fu upon a certain 
af rate out of their own annual gains to ſupply theſe neceſſities, and as the tenth 
5 55 was what had been aſſigned to the levites in the moſaical Jay, that generally 
4 became the proportion. But as the payment of thoſe tithes were purely volun- 
b tary, ſo did the giyers appropriate them. in ſuch manner as Y BR and 
oN as they thought they were moſt wanted. | 
op In- Egypt, 8 it e this eee they ene g. 
. ven to the monks, who had devoted themſelves to a religious poverty; in Il: C 
2 be - WS: lyricum generally to the poor; in other places ta the inferior clergy of ſuch a N 
; Wo dAiſtrict, or, if the church itſelf was indigent, to the biſhop, for the uſe of 
j 5. 5 his church. The famous preachers about this time, particularly St. Ambroſe 
4 bh | and St. Auguſtine, inforced this practice with all their eloquence, and inſiſted 
ff Ke on the Jevitical law of tithes, as binding on chriſtians.. This. had great, but 
1, not general effects. Some gave the tithe, others, of more zeal, gave more, 
195 and others leſs;- and though theſe contributions began now to be aided by - 
_ 1 the ſpiritual arms of excommunication, yet were theſe only uſed to oblige a 
1 man, in teſtimony of his being a chriſtian, to make ſome offering, not to 
Ret pay n the _ or any other Porn. 
, 1 Tarss payments of the tenth. hitherto we ſee were. voluntary; ber there b 
ja N : ſoon came in another practice, which, in particular places, made them com- 
8 Ny | pulſory. It was uſual when a patron founded a church, in order for its ſup- 
N. port, to charge his lands with the payment of tithes to the miniſter who offi- 
15 ciated . 
. 
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cited therein. This deted a perinenent Hght in the church, not by the 
forte A any genen lu, er catioir (ler ulf Nach atef butetf to theſe agen are 
Srgerten of u latter dats) but from che efpeciat gift of the gramor, and the 
power he had to tharge Ny land.” Tue exrfieft authority thut proves a gene- 
rat tight of tithes,” throngh amy country of Furope, it to be ter with'tit the 
council of Maſeon, held wider Ming Guntram, whe reignedt in the fouth eaſt 
pm of France, in the" year 586. There the right of tithes, thrdugh att 
kis dominion, is acknowledged 4s an antient duty due to che churth;, and 
cken are Goined” $0 be regularly - paid.” Put it is obſervable, in the very 
words of this law; mur te es fo paid were ade hy zppropriatdt to the = 
clergyy bar mae ef dem #pplicd to other chatitable” tiſex,” wide fallin, 
ut de reelefaſticas m popilies inferat, qaibus ſacerdites, aur in pauperum. 
ue, a8) iy caftiverune redemptionem erogatis, ſuit orationibus pucem populo & 
ſalutem impetrant; "Thus the kingdom of Burgundy wa the firſt that eſta- 
bliſhed the univerſal payment of tithes by '# polftlye a. This payment, 
in the other parts of France, was long after at pleaſure, or by particular 
foundation; bur was day gaining ground, efpecially after the ithpoverith- 
ment of the church by Charles Martel rendered thertr more neceffary ; and 
lis grandfors Charlemagne wes the fre that eftablithied them by x poſitive 
law, made in: a genered aembiy of the flares; tft wugfr all Frince ; and that 
as due by u divine right; in dhe year 578, And" as fie and his fucceſfors. 
puppy nee eee nn wr and? opinion ton par 
rn * | 


| — A was Aves if hb of them to: 
the biſhop- or prieff, it was for a long rime not univerſally obeyed, and 
where it was obeyed, often furmefully eluded, as appears by the laws 
of his fuccefſors, and many eccleſiaſtical canons framed for the redre(.. 
ſing thoſe miſchiefs. For as a portion of the tithes were originally diſtri- 
burer to che poor, under this pretence it was cuſtomary for the ſuperſti- 
tions laity, when they granted the tithes, inſtead of aſſigning them for the 
. d o. 4 AAamemdn n o—D 
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rpaintenance of the , miniſtering, - 4.6. the ſecular. clergy to appropriate, 
them.to. monaſteries, which, were ſocieties of voluntary poor. Theſe aps 
propriations, or conſecrationa, as they were called, became very numerous, 
both from the unbounded, veneration paid to the monks, and from the, 


LE TAE S, erg 


encouragement. ſuch grants received from the. ſee of Rome, which logked, | 


upon the; monaſtic orders as its faſteſt friends, and ,was bent upon raiſing. 
chem on the ruin of the ſecular. clergy. But as the-monks- of thoſe, times 


him ordained; or if they had none, to employ a ſecular prieſt, to perform 
che divine offices, under the name of their vicar, ar deputy, who was to 
account with them for the profits, and was. to receive for his ſubſiſtence a 


ſtipulated proportion; and thus came in the diviſion. of parochial. tiches, | 


into reforial and vicarial; ee in . 


in the emplyed, who did the duty. 4 0 21550 ein odr Bac 


Tas fone 38 of appropriating the Uther to the poor gaye a handle: 
likewiſe to many, when they found it neceſſary to pay tithes, to grant them 
to laymen in fee, under the like conditions and ſervices as other fiefs z and 
many likewiſe were the unworthy churchmen, who turned the incomes of 
their church into proviſions for their families, by granting them in fief. 
whoſe ſupport the tithes were originally granted, in a great meaſure ſtripped: 


of them; and they were converted either into lay inheritances, for ſecular 


ſervices, or applied to the ſupport of monaſteries ; and both theſe abuſes 
began under the ſpecious pretence of charity. The latter,  viz.. the grants 
to monks, was always favoured by the heads of the church; and the for- 
mer, in ſpite of all their cenſures, prevailed, until, at length, it was found 
neceſſary to apply ſome remedy to both. The evils were too inveterate to 
be finally removed; but this temper was found out in the council of Late- 
ran, held in 1215, when it was enacted, That all tithes which from time 
immemorial had been given in fief might ſo continue, but no more be 


wants LAW of * NOLAN D.. 8 

granted in that manner for the future and the appropriations to monaſte- 8 NJ 
nes were confined repre ln fog nk 9 
e 1 
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t es bo fay fomething of the fate of tithes a gs 

That tithes had been paid in ſeyeral parts of England during the bep. 

tarchy, and eſtabliſhed by law in ſome of its Kingdoms, is undeniable ; but | 

the firſt who ongained them by law, through a England, was Echelwolt, IN 

bd net nf kno obo | | 

life,” deſigned for the church; in this imitating Charlemagne, at 
et coo hi a had lng reed, This may well be allowed, although 
thoſe authors that give us the copy of this law differ in the date, both as to 
the time and place where it was made. But be that as it may, his fon 
Alfred certainly made a law for this purpoſe, to bind not only his own 
Engliſh, but alſo the new converted Danes, to whom he aſſigned ſeats in 
his kingdom, and whom he had ſubmitted to the government of Guthrun. 
Such laws were renewed by almoſt every one of his ſucceſſors down to the 
Norman conqueſt ; an eyident proof, that however zealous thoſe princes | 
were for the ſupport of the church, their pious intentions were but ill ſe- 
conded by their people. The ſeverity of the law of Edgar was remarkable, 
and of itlelf ſufficient cauſe of their backwardneſs z for it made the non- 
payment of the tenth a forfeiture of eight tenths. | The prpofitus of the king 
and biſhop, that is, I preſume, the ſheriff and archdeacon, were to ſeize the 

. fruits out of which the tithes had been with-held, and when they were di- 
vided into ten parts, one was given to the church that had been defrauded, 
another to the proprietor, Kamen 
che king and the biſhop. RW Page 


' Dunano thee eee to other churches than the 
pariſh one, and alſo to monaſteries, were frequent, here as well as on the 
continent z but, for ſome time after the conqueſt, the largeſſes to the 
monks, with reſpect both to lands and tithes, encreaſed conſiderably, and 
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countrymen (for ſuch the monks generally were) and out of c contempt and 


were continually encouraged by the popes, Fhe Kings, the biſhops, an 
nobiliry, by the popes for the reaſon already given; 7 biſhops a 
nobility, who were all Normans or " fapeigners, « out of partiality to, theix 


hatred to the ſecular clergy, who were univerſally Engliſh ; by che kings, 
not only for this laſt mentioned cauſe, but for another peculiar to them 
ſelves. The government of the Saxon kings y ; 


8 RI} 13” 93 
a 2 25 aws and conſtitutons extremely favo purabſe to the iberticy af the 


he hilt race of Norman, kings prejended, indeed, 2 right to the 
8. and every one of them ſwore to obſerve the Saxon laws, with ſuch 
emendations as had been conſented to in parliament by William che Firſt, 
But the conduct of every one of them. ſhewed how little regard they had to 
that obligation, and hom bent they were on ſetting themſelves free from 
all reſtraint, and to deſtroy all traces of the old Saxon. laws. For this pure 
poſe it was abſolutely neceſſary to depreſs the ſecular clergy ; who, i in thoſe 
times of i ignorance, were the only lawyers; infompch, that, in William the 
Second's reign, it was faid,, mullus clericus, vii caufidicus ; and, to render 
them unfit guardians of thoſe privileges, the kings were reſolved to tram= 
ple upon them. For this end, a new language and new forms of praceed- 
ing were introduced into the courts, the ſecular and eccleſiaſtical juriſdic- 
tions, which had been united, were ſeparated ; and the clergy were baniſhed 
from the temporal courts, and the greateſt part of the buſineſs which for- 
merly had been tranſacted in the country courts was trapsferred to the curis 
regis, under the immediate inſpection of his Judges, 


Tuus were the ſecular clergy daily reduced in circumſtances and impor - 
tance, while the monaſteries flouriſhed on their downfall. However, about 
the time of Henry the Third (for it is hard preciſely to fix when it became 
an allowed maxim of the Engliſh law) all tithes ariſing in any pariſh were, 
of common right, payable to the prieft of that pariſh, unleſs they had been 
previouſly appropriated to ſome other prieſt, or monaſtery, either by a poſi- 
tive * appearing, or by preſcription * that was loſt, and 

| - as: 
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that no layman could preſcribe againſt the payment of them. I ſay no-Jay- 
man, for with reſpect to eccleſiaſtics, the caſe was otherwiſe, It had, in- 
deed, been a. controvenſy in France ſeveral centuries before, whether the 
lands of a church or . monaſtery ſhould pay tithes to the pariſh mi- 
niſlet where they lay : but it was determined by the better opinion that they 
ſhould. However the biſhops of Rome, in complaiſance to their friends 
the Monks, granted to many monaſterics an exemption from tithes for their 
lands, And theſe ate the lands, which we ſye at this day in the hands of 
laymen diſcharged of tithes, by virtue of a ſtatute in the reign of Henry the 
eighth ; before I proceed to which, FF 
a modus tt, RM 7 


f . for codons tink. wichia a corral tif | 
tiict; whereby the layman is diſcharged from rendering his tythes, on his 
paying to the parſon, in lieu thereof, what the local cuſtom of that place 
directs. Theſe compoſitions were originally for the mutual benefit of the 
clergy and laity z, that one might have a ſettled certainty what to receive, 
and the other what to pay; and was, while the equivalent continued to 
bear any reaſonable proportion to the value, an excellent means to prevent 
yearly diſputes berween the miniſter and his flock ; but as maſt of them are 
fixed at certain rates of money, the change of its value hath, in all theſe ca» . 
ſes, greatly impoveriſbed the parochial clergy, ſpecially as many of them 
grew up into a preſcription, by the negligence of the clergy, without an 
original compoſition, Theſe moduſes have, likewiſe, not a little hurt the 
| ſpiritual juriſdiftion ; for as their courts paid little or no regard to them, as. 
being againſt the canon law, if the original compoſition did not appear to ; 
have the biſhop's authority, by being found in his regiſtry, the temporal 
courts, wherever one is pleaded, ſend a prohibition to the eccleſiaſtical one, 
and reſerve the tryal ta themſelves, by a jury of twelye men, as the legal 
Judges of the cuſtom. | 
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Wurn Henry the eighth threw off the pope's fupremac 
danger both from abroad, and at home, e evils monaſteries. 
A' reſolution therefore was taken for ſuppreſſing them, and applying cheit 


rerenues to more uſeful purpoſes. The intentiom of Cranmer, at leaſt, was 


to reſtore the tythes to the parochial clergy,” and out of ſome part of che 
lands to found new biſhopricks, and for other religious and charitable pur- 
poſes ; the remainder to be united to the royal demeſnes to enable him to de- 
fend his realm without burthening his ſubjefts with'ſublidies; But little of 


this kind was done. Five or fix biſſiopricks, with very poor revenues, were 


erected, and the reſt, both of lands and tithes, were diſtributed to the lai- | 
ty in whoſe hands they ſtill remain, partly out of preſent political views, 


| but principally from the extravagance of that king and the indigence of his 


ſucceſſors, concurring with the avarice of their courtiers. As to the lands 
the abbots held diſcharged of tithes, the pariſh miniſters right to them would, 
by the common law of England, have revived as ſoon as they got into lays 
hands; as it would have done before, if the abbot had-aliened with the con: 
ſent of his convent, and this was the cafe of the lands of the lefler monaſte- 
ries.. But when che greater ones were diſſolved by the act of 31 of Henry 
the eighth, it was expreſly provided, that the king and his grantees ſhould 


enjoy thoſe lands, diſcharged from tithes, in as ample a manner, as the ab- 


bots held them before that time. Thus became a great part of the tithes of 


the kingdom, which by the common law of England were the legal mainte- 


nance of the parochial clergy, ay fees, WW Ae as they continue 
at this day. | 


Tirnxs are of Ae kinds, predial, perſonal or mixed. Pradial, are the 
fruits ariſing immediately from the ground, as all ſorts of grain, hay, un- 
der woods, fruits of trees, hops, ſaffron, hemp, flax, and ſuch like. Mixed, 
which ariſe from cattle nouriſhed by the ground as their young, colts, calves, 
lambs, pigs, or their productions, as milk, cheeſe, butter, &c. Thirdly, 


perſonal, which ariſe from the labour and induſtry of men uſing any mer- 


chandize, or manual occupation, and is the tenth part of their clear gain. 


Tus 


2 
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"Taz two firſt had their foundation in the law of Maſes, the laſt was in- 
troduced and frongly inforeed by the canon law, nay ſo ſhameleſs were ſame. 
of the caildhiſts, as coinfiſt.chat harlows were obliged to pay the conch of heir 
— — neee, 
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things that encresſe annually, mu & Jemel, and therefore except by ſpecial 
cuſtom, mines, minerals, chalks, ſtones, ſlates, turfs, being part of the ſoil, 
and abt increaſing annually, art not tithable ; but this rule admits of ſome 
exceptions, of which I ſhall juſt mention two. Saffron, which encreaſes 
from three yeats to three years, is yet uithable; and ſo is underwood, that 
is, Alf tree cut under twenty years growth. The tithes of trees occaſioned 
matiy conteſts between the clergy and laity in England, the one exacting it 
by theit carions; and the commons in parliament. conſtantly remonſtrating 
agaitiſt it. At length it was ſettled by parliament, that none ſhould be 
exempted But timbet᷑ above twenty years growth, as being fit for building, | 
But this Raküte 18 ſo conſtructed, that if tht trees be nor of the nature of 
timber, they are tithable, though above that age, as buſh, birch, and the 
like; but theſe, * for the ſcarcity of other timber, they are uſed i in build- | 
ings" . is in BO, they are there exempted. OE TON” 


(Fights 
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ati mixed tithes, the rule is, that things fro nature are not tithable. 
Therefore fiſh, pheaſants, partridges, rabbits, deer, bees, and ſuch like 
are not but ſeveral of theſe, if reclaimed, have been adjudged to be ſo, as 
bees in a hive, and the ſame reaſon holds as to pigeons in a dove houſe; 
though the opinion of common lawyers is, that they are not tithable, if ſpent 
in the houſe, and not uſed for ſale. | 
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LY "LECTURE 9 on TA Uber: 1 
Bur what ſhall we ſay for barren cattle, from whom no yeurly ptöſit 
* ariſes ? Shall the parſon receive ho benefit whatever from them, und mall ir 


lie in the power of the occupier, by employing all his land in feeding no- 


thing but barren cattle, to leave his miniſter without ſupport ? Certain it is, 


whatever the modern practice and opinion may be, that by the beſt-authori-- 
ties of the antient lawyers, agiſiment was due io the clergy which was the 
tenth part of the value of the lands, or the twentieth; whieh by cuſtom, in 
moſt places, was generally paid, if the proprietordepaltured; the whole year, 
or lefs, according to the time and arenen men or 
cattle fox the plow, only excepted. 2 

Tuus nn may ue for ds hiſtory and; bee e n 
the ſecond ſpecies of incorporeal rights, to Which 1 may add, as. 
much of the ſame nature, and founded on the ſame reaſon, what is called 
miniſters money out of houſes, in cities and towns, where there are no tithes,. 
which the act of parliament, of the 17th and 18th of Charles the ſecond, 
hath reſtrained to the twentieth part of the value of houſes, as valued by a 
commiſſion from the Lord. Lieutenant and fix of the council. | 


LECTURE. 
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benefices that aroſe in thoſe. antient times, I come now to treat of 
ſeignories and their conſequences. A ſcignory is an incorporeal right and 
intereſt till remaining in the loud, when he parts with his land, in benefice 
to a tenant. Now the rights of a lord, in reſpect of his ſeignory, may be 
conſidered in two ways, either as the ſervices were due to the lord from 
the perſon of the tenant, or fromm the land He hath therefore, in virtue 
of his ſeignory, a right to all thoſe perſonal duties which flow impliedly 
from the. oath of fealty ; ſuch, as to receive warning from his tenants of any 
injury done, or impending danger to his perſon, his dignity, or ſeignory, 
to receive faithful advice from them when called upon, and to have his- 
ſecrets faithfully kept by them, to be the judge of their controverſies, - and 
the leader in war of ſuch af them as hold by military ſervice, For theſe 
barbarous people had no idea of dividing power, but always entruſted the 
civil and military ſword in the ſame hands; whereby they avoided the dan- 
gers and diſorders that more poliſhed and richer nations have ever been ex- 
poſed to, namely, of having the civil and legal authority ſubyerted by the 
military power. And ſo ſtrict was the bond between lord and tenant, that 
the latter could in no wiſe, in point of judgment, decline his lord's juriſ- 
diQion, by recuſing him as judge on account of partiality. Such a charge 
was a breach of fealty on the vaſſal's part, and no ſuch preſumption could 
be admitted by that law, which looked upon the lord as equally bound by 
the oath of fealty, though not taken by him, as the tenant was. 
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By the Roman law, a ſuſpected judge might Woh by th aids al 


- almoſt all the ſame cauſes, and grounded moſtly upon the ſame reaſons, 
for which jurors, who wy 7 


iudges of "the fact, mey be challenged 
at this day. But the fei cuttoms admitted no ſuch ſuſpicions as to the 
lord, and therefore in the Engliſh law, no judge, however clearly in- 


tereſte i in the cauſe, can be challenged. This maxim once eſtabliſhed, ir 


was neceſſary, however, for the ſake 'of juſtice, chut it ſhould admit 
ſome qualification. 'The'aſeſors in Germany), who affiſted the lord in Jug, f 
ment, from whom came; in after times, the purer curiæ, were this qualit- 
cation. But as theſe were hot! Judges in -all feudal cauſes,” but in ſome the 
lord alone continued ſole judge ; ſome remedy was here to be applied, and 


on the continent and in England, they proceeded differently. On the con- 


tinent, the king, or ſuperior lord, appointed 2 cejudye, or affeflor. In 


England the ſuitor, by applying to the king's courts, Was empowered to 
remove the cauſe thither ; which hath been one great occafion of theſe infe- 


. rior courts of the lords memes. to nothing. 


1 . 


As to the right the lord had in the land by virtue of his ſeignory, the 
principal, and upon which his other rights out of the land depended, was 


his reverſion. A reverſion is that right of propriety remaining in the lord, 
during the continuance of the particulat eſtate of poſſeſſion of the tenant , 


. whereby he is entitled to the ſervices during the duration of the term, and 


to the poſſeſſion itſelf, when it is either expired, or forfeited. Hence it 
appears that the fealty and ſervices of the tenant are incident to the lord's 
reverſion. Out of theſe reverſions may be carved another incorporeal 
eſtate, called a remainder, which is a particular eſtate dependant upon, and 
conſequent to a prior particular eſtate ; as if lands be granted to A. for five 
years, and afterwards to B. for life. In this caſe A. hath a leaſe for years, 
B. a remainder for life, and the reverſion remains in the grantor. In our 
law, remainders, and the particular precedent eſtate on which they depend 

| are 
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are conſidered as making but one eſtate; and fo, in truth, hon aid. 
reſpect to the reverſioner, though not to each other. "Therefore they muſt 

both paſs out of the grantor at the ſume time, though it is not abſolutely 
neceſſary" that the remainder fhouldivelt in the grantee at the creation of the 
precedent particular eſtate ; fara remainder may be good which depends on a 
contingency, as if a remainder, after a leaſe for life or years to A, is limited - 
to the eldeſt ſon of J. S. This is a good remainder, but a contingent one, 
depending on the birth of J. $'s ſon during the continuance of the term of 
Az; for the remainder being but one eſtate” with the precedent particular 
one, and only a continuation of it, muſt commence inſtantly when it de- 
termines. Or, if after a leaſe to A, a remainder is limited to the heirs of- 
J 8. this is a good contingent” remainder, depending on the event of ]. S: 
dying during the particular eſtate. Fir it lov aint WE UNE EERQN law, 
Neve mmm. 71 | 
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reverſion, but we muſt diftinguiſh that fealty is an inſeparable one, which - 
the. ſervices are not; for the tenure being from the reverſioner, and fealty 

neceſſarily incident to every tenure, it is ĩimpoſſible they ſhould be ſeparated. - 
A grant, therefore, of - fealty; without the * reverſion; is void; and the 
grant of the reverſion carries the fealty with/it; But the cafe is otherwiſe as 
to the ſervices ;- for the ſervices may be granted without the reverſion, and 
although the reverſion. be granted, the ſervices, by - ſpecial words, may be 
excepted. . 


It Clean ſpeak of the remedy the reverſioner hath for the 
recovery of his ſervices, if they are not paid. In the antient times the te- 
nant was, at all the due times, at his peril obliged to perform his ſervice; + 
for as each the ſmalleſt failure was a breach of his fealty, his · tenancy was 
thereby abſolutely forfeited, and this long continued to be the caſe in mili- 
tary tenures.- But as the defence of the realm was not concerned in the 
ſocage holdings, but only the immediate intereſt of the lord, it was thought 
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the damage the lord ſuſtained. being now capable. of a, redution. to, a 
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too hard, that every, perhaps involuntary Gmiſſion, ſhould induce. an ab- 
ſalute forfeiture; when the Jord, where his. dues were certain, might receive 
an adequate recompence. , Cuſtom, hen,, introduced. the merhod of lr, 
in imitation of. the Roman Jax, as the, proper meched to. tegoyei , am eguiva- 
lent for the damages he ſuſtained by, the non- pertormance af the duties. 
And afterwards, when the (perſonal; ſervice of che military tenants came to 
be commuted into a ſum. of money, called eſyoge,2diſtzeſs, gamp. to be the 
regular method of recovering that and the other fryits of the; military temure.; 


certainty. | 


e * 


Tur A of diſtreſs, on lavage 1 tevants x was thus : £ When the 22 


q ſolute - forfeiture was, thought too ſeyere, the firſt, ſtep Was, that the lord 


mould enter, and hold the lands till his tenant had fatisfied him as to his 
damages; but as this ſeizure frequently diſabled the tenant-from ev 
that ſatisfaction, eſpecially if he had no other lands, this, after ſome 

was thought {till too rigorous, and! in its ſtead Was ſubſtituted the 5p of 
the cattle, and other moveables found on the land, and the detention of | 
them as a pledge, until the damages were anſwered; which i is what we call 


- diftraining. This was a ſufficient ſecurity to the lord, as it rarely happened 


SEE 


but that there was ſufficient found to anſwer his demand for one failure; and 
the tenant was not (as not being deprived of his poſſeſſion) reduced to an 
incapacity of paying his rent of ſervices, and thereby recovering his pledges. 


Hence all-feudal rents, or, as our law calls them, rent ſervices, (being the 
ſervice the- tenant pays to the lord, in conſideration of ** . he holds | 
from him) are diſtrainable. 


Bur there was another Ps of rents in our law not diſtrainable; which, 


therefore was called redditus ficcus, or rent ſeck. This was not a feudal ſer- 


vice, not being paid from a tenant to his lord, and was thus: When a 
man, keeping {till his land in himſelf, grants a rent thereout to a ſtranger, 
the grantor is juſtly bound by his grantee, but the grantee, not being his 

lord, 
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Jord, cannot have "this remedy.” For dhe f remedy of diſtreſs being ſubſtituttd 
in the place ace *6f che lords right of entry, could not be extended to a 
ſtränger, vnd fe her had that Fight. And this vs origtnally the by Kind 
of rent ſcek, bat the fratüte talled quis eniptores ferrerum, introduced ano- 
ther ſpecies of ent not UiſfraitaBle? by converting rent ſervices into rents 
eck. The liberty öf alletidtion without the cbnſent of the lords having been 
allowed before that ſtatute, it became cuſtomary for 2 tenant Wh ſold his 
land, and parted with his whole eſtate in it, to reſerve the tenure of the 
 vendee not te to his ſuperior lord and his els” bur to himſelf and his heirs ; 
| whereby he retained. many ' advantages to himſelf, by continuing the veridee's - 
lord, ſuch as the right of eſcheat, if the tenint died without heirs, and the 


© benefit of the wardſhip and marriage, if it was "Held by Knight's" ſervice.” 
No a rent reſerved upon foch a fale to the vender, was, ee 


the yendee's lord, a rent ſervice, "ih Ge „ 


ec * & oS 3 4 21} 10 31 £ 


"Bot this practice, though highly uſeful to the ſellers, was of conſideta- 
| ble detriment; not only to their lords; who thereby frequently loſt the fruits 
of their tenures ; but indeed to the whole military policy of the kingdom. 
It was enacted, therefore, in the eighteenth of Edward the Firſty by the 
ſtatute above-mentioned, that whenever a man aliened his whole eſtate, the 
alience ſhould not hold from him, and be his tenant, but from the ſuperior 
lord, and be the lord's tenant directly; and that by the ſame ſervices, by 
which the alienor had holden. The alienor, then, by this ſtatute, ceaſing to 
be lord, and his right of reverſion clearly gone, if he reſerves a rent on ſuch 
alienation, he cannot diſtrain for it, and it is a rent ſeck. He Irs 


Tuaxsx rents ſeck, therefore, were of two kinds, one ariſing by grant, 
| which was the moſt antient, the other by reſervation, when a man aliened 
his whole eſtate. For if the whole eſtate was not gone, but a rever- 
| fion remained i in him, a rent reſerved was fill, on account of that rever. 
Gon, a rent ſervice ; as if A. gave lands to B. and the heirs of his body, re- 


ſerving 1 rent. As this eſtate il, although. 1 it might continue for ever, yet 
A 944 it 2b; "Wi 
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| was capable of determination by the failure of thar iff, ſuch rent was dit | 


trainable, for that reaſon, and alſo becauſe, by the ſtatute 'which gave 


force to ſuch eſtates tail, the reverſion was ſaved to the donor, But if he 
had made a leaſe of life or years, or a gift in tail, and had, at the ſame 


time, conveyed over the remainder in fee, nn roman vt gone, 2 
enen een e A 

Tas inconvenience attending theſe rent ſecks, uch el as 
able, introduced another ſpecies of rents called rent charges, Theſe are 
rents ſeck, armed with a power of diſtreſs by the ſpecial agreement of the 
parties z and are of two kinds, as the former are created either by grant, 
or reſervation. "Thoſe by grant, which were the only ſpecics of rent charges 
before the ſtatute, were thus ; as if I grant out of my. lands, keeping them 
ſtill in myſelf, a rent for years, life, fee tail, or fee ſimple, and give my 
grantee a power to enter and diſtrain for the rent. It will be by reſervation; 


if I reſerve to myſelf a rent upon a conveyance in fee ſimple, or upon a gift 


in tail with a remainder over in fee, or upon a leaſe for life or years, with a 


remainder over in fee, and it js covenanted that I ſhall have a right to enter. 


and diſtrain for the rent, The power of diſtreſs, therefore, in rent charges 
is good only by gy provide of he porch not by the force of the 
general law. 


ANTIENTLY it was a doubt whether a rent charge could be referyed upon 
a deed poll, to underſtand which it will be neceſſary to explain the difference 
between a ded poll and an indenture. A deed poll is a grant from one man 
to another, and is all and every part of it the act and words of the grantor 
only ; and therefore the deed belongs to the grantee, and there is no coun- 
terpart in the hands of the grantor z becauſe the grantee binds himſelf to 
nothing towards him, Whereas, in an -indenture, every clauſe is the act 
and words of both. They are mutually bound to each other, and therefore 
there is a counterpart in the hands of cach party. Nowif A. by deed poll, 
granted lands in fee to B, reſerving rent, with a clauſe of diſtreſs, it was 


doubted. 


. 
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doubted whether this clauſe was not void, and the rent a rent ſeck; be 
cauſe as the lands by A's grant was in B. it was apprehended they could not 
be charged.with it without an expreſs covenant from him; as in the deed 
pall be was a patty merely paſſive. But it is now held, and that very equi- 
tably, that ſuch a reſervation” can raiſe a good rent-charge for his accep- 
tance of the deed upon the delivery is an act ſufficient to ſhew his aſſent to 
take it on the terms therein contained z and nothing can be more reaſonable | 
than that whoſocver takes a benefit ſhall rake it under ſuch conditions, and 
aq other than ſuch e the ae ingended, . 


| Tos have 1 endeavoured to explain che Wende of thi three ſeveral kinds 
of rents in our law, of which only rent ſervice is properly feudal, but upon 
account of the affinity of their nature, I thought proper to join them here. 
It will be proper now to ſay ſomethirig concerning the nature of diftreſs, as it 
was the remedy for recovering the feudal duties in theſe kingdoms, 


Disraxssks were not only taken for rents, and other ſervices reſerved, 


but alſo to oblige perſons to appear in courts of juſtice, or to raiſe fines, and 


amerciaments inflicted on them. This likewiſe aroſe from the feudal law, 
as by that the doing ſuit and ſervice at the lord s court was one of the duties 


attendant on fraley, | 


Bor there is another kind of diſtreſs allowed by our law, ariſing neither 
from the feudal contract, nor the expreſs ſtipulation of the parties, but 
from the delium, or negligence of a ſtranger, It is called a diſtreſs for da- 
mage feaſant, and is a ſeizure of the cattle, or any other moveable of a 
ſtranger, treſpaſſing upon or damaging my ground. The law in this caſe 
will not put me to my action againſt the proprietor, whom perhaps I may 
never diſcover ; but has provided a feſtinum remediuin for me, by way of 
diſtreſs ; and this diſtreſs is more privileged than others, for it may be 
taken in the night-time, which other diſtreſſes cannot; becauſe, otherwiſe, 

the 
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the cattle might eſcape, and the * and fo the party injured 
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Many and grievous were the extortions at fake of the „ ble 
Engliſh lords in their taking diſtreſſes, during the troubleſome reign of Henry 
the Third, for the remedying which many wiſe regulations were made by 
the ſtatute of Marlebridge and others. For they not only diſtrained in a 
moſt unreaſonable manner for the ſmalleſt duties, but diſtrained where no- 
thing was due; and frequently even out of their fes; and to deprive the 
parties injured of legal remedy, drove them into another county, or incloſed 
them in a caltle, o or would not ſuffer their nn to permit a replevin. : 


Since I, am on this head of diſtreſſes, it will be proper to make a few 
obſervations, what may be legally diſtrained, when, and where, and Bot a 
diſtreſs is to be demeaned, and what remedy- the perſon . diſ- 
trained hath to recover his property. 


FigsT then, nothing ca can be diftrained but moveables, and ſuch as may 
be reſtored in the ſame plight, For the diſtreſs is in the nature of a pledge, 
to be reſtored on due ſatisfaction made; therefore nothing fixed to the free- 
hold is diſtrainable, as doors, windows, furnaces, &c. for theſe being af- 
fixed thereto, are part of the freehold, and cannot be ſeparated thence 
without damage. . Therefore a ſmith's anvil, though not actually fixed, or 
a millſtone removed in order to be picked, are not ſubject to diſtreſs; for 
the one is, in law, {till part of the ſhop, as the other ĩs of the. mill. Hence, 
likewiſe, money is not diſtrainable, unleſs it be in a bag; becauſe, other- 
wiſe it cannot be known, ſo as to return it in the ſame plight. For the 
ſame reaſon, by the old law, corn in ſheaves, or in ſtacks, or in à barn, or 


hay in cocks, or in a loft, could not, for fear. of damage in removing. 


That however hath been ſince altered by ſtatute, but corn or hay on a cart 


could be diſtrained by the old law; for they being, in ſuch a caſe, found in 
a ſituation 


% 
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cannot be diftrained 4 where, any, other e iſtre 1% 70 be found ; and this for 
the particular ſafety and benchic. of individuals, But this folds not in the 


=} of damage 1 7 N for there "the" idemicyl chiog that d did fas 817 
aod that goly, mu { anſwer FE bo wwons i ee Sian; d wollct wwe, 
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TrzdLr, Things — to public places ek t are privileged, for the 
ublic benefit of the realm, as cattle in a market, corn ſent to a mill, cloth 
a tüyldt's ſhop, 'yatn in 1 weavet's houſe." For it would put a an r 
| m ungens nds rn; arg. =" a 


ano An „ een 2: won bai ow? To me the 


seie indi e 0 diene bis fark monks 
be en abſurdity that a man ſhbuld have a tight by law,” to take things out of 
the cuſtody vf che law itſelf; ſuch' as goods already diſtrained, ure 
3 P | 

* £97 107 mere eit a, avert iran Fe 
ene rubbed in manual gane u Aer ue, bf the time, 
priwileged, as an ax in à man's hand, or the Hörſe I ride on. But for 
damage feaſant, as I ſaid before, evety ching is diſtrainable for the thing 
itſelf which hes the —_ is the pledge of the pee and the only 
one. * D $11 912 01 beim 2040 
OAT r wilt HN , Dt of 155 4607) 

Nix Erus he Bil and where hey ky de. "Og a 4hevitih; her? 
ſhould not be ecemye, as an ox ſhould not be taken for twelve pence, 
where other ſufficient diſtreſt might be had, or two theep where one was 
ſufficient”; but for damage feafant, chough ever ſv little, the whole may be 
taken; and Uktwiſe for homäge, fealty, or the wages of members in par- 
Vament: As the intereſt of the whole community is concerned in theſe; no 
diſtreſs can bs enceſioe. No'diftreſs can be taken in the King's highway, 
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for it is privileged for the public uſe of the nation. Neither cab lh Unten 
be taken by night, unleſs for damage feaſant; for as nö tender bf rent, br 
other duty, can be made, or acceptance enforced but in the day-time,' per- 
haps the tenant+may, in ſuch caſe, be provided, and ready” to” tender 
his duties the ſucceeding .' morning, and thereby ſave his chattels, 
Laſtly, by the common law, no man could diſtrain out of his fer, nhleſs 

ahen coming to diſtin be had he view of chem, and he) wee dem 6 
to prevent him, But this hath been altered by ſtature, and no A landlord: 
may follow his tenant's cattle, if conveyed by his e Tal, "ali 
diſtrain them within twenty days. v. | e NOR MG 


* 
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the diſtrainor to carry them to a. pound, that they may be in the cuſtody of -: 
the law. Pounds are of two kinds, overt, or covert; the one for living 
cattle, the other for other goods that might take damage by the weather. 
The reaſon why living cattle ſhould regularly be put into a pound overt is, 
that, as they are but a pledge, from which, in itfelf,..the taker is to receive 
no benefit; and as the proprietor, therefore, muſt” be at ih ſole expence of 
feeding them, he ſhould have the freeſt acceſs to them for that purpoſe; and 
in ſach caſe, if they periſh, the loſs is his, but if · they be put into a covert 
pound, there, becauſe the owner. cannot have. acceſs, the: taker is e 
them, . e 


In antient times, the lords ad 0 drive the diſtreſſes into foreign coun» 
ties, whereby the tenants knew not where to reſort to feed their beaſts. This 
was forbidden by Marlebridge,. cap. 4. However, that act. received : this 


conſtruction, that if a manor lay in two counties, and its pound in one of 


them, the lord might diſtrain in the other county, and impdund. them in 
his manor pound; becauſe the tenant, by attending the manor court, was 
preſumed to know every thing tranſacted in the manor. But now, by latter 
acts, no diſtreſs of cattle ſhall be impounded out of the hundred, or barony | 
where taken, excegt in a pound overt, in the ſame county, within three 
miles 
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miles of the place ; nor ſhall diſtreſſes be divided, and impounded in ſeveral. 
places. Dead chattels muſt he impounded. likewiſe, within three miles, 
and that in — mme 
damaged or ſtolen, . ds ten re » vigor 


As 3 ad au 131 if there 
was nothing due, reſcue them before they were put in pound, and juſtify 
it; but when once impounded, they were in the cuſtody of the law, and 
muſt be delivered by law. Or if there was any thing due, he might, be- 
fore they were impounded, make a tender of ſatisfaction 4. which, though 
the caption was juſt, rendered the detention unlawful ; and therefore if the 
beaſts, after ſuch tender, nen and died there, the taker 
was anſwerable. „ e., Hint eile de ent 
 Waen the _ were once impounded, the —— 3 „ 
which is a juſticial writ out of Chancery, directed to the Sheriff, who. is 
judge in this caſe, complaining of the unjuſt taking and detention, and 
commanding the ſheriff to deliver them back to the owner, upon ſecurity 
given to make out the injuſtice of the taking or n or elſe to return 
the goods and chattels. | | 


Bur this 8 of replevin, by writ out of Chancery, was very inconve- 
nient to the remote parts of the kingdom; as the owner might be put to 
extraordinary expence and trouble, in maintaining his cattle ſor a long 
time. Hence it was provided, by the ſtatute of Marlebridge, cap. 21. 
Qued /i Averia alicujus capiantur, & injuſte detineantur, vice comes poſt queri- 
moniam ſibi fatam, ea fine impedimento vel contraditione ejus qui dicla Averia 
ceperit, deliberare poſſit. | 


Tunis 1 the ſheriff to make replevins without writ, upon the 
plaint of the plaintiff in replevin; and this he could do out of his county 
Q 2 court, 
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court, becauſe, as that was held only from month to month, were it others: - 
wiſe, the delay might be as great as in the caſe of a writ of replevin; ba 
then the ſheriff, in order to lay the foundation of the ſuit, rob ai 
hammer eee eee 


Tus heritfy duty then was, in the firſt en ſufficient Geurtey 
ad preſeguendum, that is, that the plaintiff ſhould malte out, in due courſe 
of law, the juſtice of his writ or plaint, that is, that the cattle or goods 


| were either taken, or detained unjuſtly. He was alſo to take ſecurity de 


retorno babendo, that is, in cafe he failed, that he would return the ſame 
diſtreſs, that it might be delivered to the taker; and this is. by the ſtatute 
of Weſt. 2 ; and he generally, likewiſe, took ſecurity to indemnify himſelf 
from any action that might be brought againſt him. And then it way his 
duty immediately to deliver the diſtreſs to the plaintiff in replevin. 


* a 
£ ore 


* 


Tux it lies on the taker or defendant in replevin to avoty, that is to ſet 
forth the reaſons of his caption, to which the plaintiff replies; and ſo the 
juſtice of the cauſe comes into queſtion, to be legally determined. Thus 
much is ſufficient, at the preſent, to ſhew the remedy the lord hath for his 
ſervices, by virtue of his ſeignory, and how his tenant is to defend himſelf 
if unjuſtly diſtreſſed. 


I MIGHT here treat of another fruit of the lord's ſeignory, which is the 
right of eſcheat, or the lands falling back to the lord, either for the delium 
of the tenant, or the failure of blood; but as, to underſtand this laſt pro- 
perly, we muſt know who are inheritable, it will be more 1 to defer 
it till after we have treated of inberitances. 
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E feudal lands having been changed by depend — for 

/ Yeary into permanent grants for life, partly by the neceſſities; and 
patty by the fivot of the lords, the inatter did not ſtop here; but; to the 
advantage of the vaſſals, their rights were continually gaining ground; and 
inſenſibly extending themſelves, to a durable continuance in the fame 
fam. To this,” undoubtedly, the number of — 
eſtates of inheritnnce in the hands of the Romans, greatly contributed. F 
it is not to ——— ͤ f2— 
qwerors, When once they were ſettled, and ſecured in the poſſoſton off the 
country, to behold their poſterity in a more precarious ſituation, with re- - 
gurd to property, than che vanquiſhed were, It is true, as. by their con- 
ſtitution the lord was obliged" to provide every gentleman, that is, every 
one of their nation; unleſs he proved unworthy, with à beneſice, there was 
no danger of their iſſue not being 3 eee | 
n | 
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— fi being anjnady nl maine 
moving them from place to place every year being ſuperſeded: by gifts for 
life, the poſſeſſors, by habitude, became fond of their dwellings, and no 
longer contented with bare neceſſaries, ſtudied to render their ſituntion 
commedious and agreeable. ] They built houſes of ſtrength and convenience, 
and by their ſocage tenants and villains planted and improved their lands. 
And now it began to be thought ſevere; that the benefit of their improve- 
ments, and the fruit of their and their dependants toil and labour, ſhould 
go to frinigers; or eren to dhe lord himlelf; For before this time it had 
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118 | LECTURES ou rar Lect. 13. 
began, and uns non grown into a common praftice, forthe lords, when they 
gave an eſtate for life, not to content themſelves merely with futute ſervice, 
but: to exact, at the time of their inveſtiture, an boxorary fine from the 
tenant; and this, being but moderate, was generally complied with, in 
order to gain a permanent eſtate, The intereſt of the ſtate, which was 
concerned in the improvements of particulars, required alſo a preference of 
the deſcendants of thoſe that made them. It is no wonder, therefore, that 
ut grew to be a maxim, and uniyerſal opinion among theſe people, that the 
not continuing the ſon in the poſſeſſion of his deceaſed father, though it was - 
be e 02 overs. bp, W. ene 
det in the lord. 
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" -Wrra theſe general ſentiments, the lords, for their own intereſt, were 
1 obliged to comply, and eſpecially the kings; who, by the frequent divi- 
15 . fions of the monarchy in France, had competitors to guard againſt; 
and were, therefore, enforced to attach their vaſſala to them in the ſtrongeſt 
manner, by complying with their inclinations. The ſons, therefore, or 
one of them, generally ſucceeded; not in virtue of. any inherent right, but 
1 by a new. gift, through , the. favour of the lord. For, upon the death of 
Wm dis vaſſal, the eſtate being expired, the lord took paſſeſſion, and, .upan 
We receiving a fine, made a new. grant, by inveſtiture, as of a new eſtate, to ſuch 
0 3 an one of the ſons as he choſe; or he divided it among them at his pleaſure. 
. | Theſe fines for continuing the fiefs in the ſame family were called relievia 
* . or reliefs, from the Latin word relevare, which ſignified a ſecond lightening, 
. or removing the hand of the lord, who had ſeized the benefice upon its 
FH vacancy, by the death of the former poſſeſſor. Hence the ſon. had no right 
= to continue his father's poſſeſſion. He was obliged to petition for à new 
N inveſtiture, and to tender his relief, and himſelf ready to take the oath of 
448 fealty. Theſe reliefs were originally paid in arms, being the moſt valuable 
hs property theſe military people had, and afterwards were converted into 
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190 money. The quantum was original lj at the lord's will, but his own intereſt, 
ik | from the motives already hinted, * prevented him from being ex- 
vw | | |  orbitanty 
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orbitant. This preference to a ſucceſſion being at firſt. a matter of favour,, 
not of right, ſome vaſſals, by degrees, obtained of their lord, in their in- 


veſtitures, an abſolute right of ſucceſſion to their ſoas ; which:bound'the 
lord and his heir; and that in theſe two different manners. It was either 


dy a grant to the vaſſal, and one or more of his ſohs by name and then 


thoſe omitted were excluded; or to bin and bis ſons generally ; and then, by 


che feudal law abroad, they were all admitted to enjoy in equal portions, in 


CE en- e eee the children — ANNE. 


eee endend, 
tion, to take in grandſons by the name of ſons, for the following reaſon. 
When a grant was made to a man and one or more of his ſons by name, the 
ſons were originally, at the time of the inveſtiture, capable, or ſuppoſed. 


capable, by the lord's admiſſion, of doing the ſervices of the feud z and their 


ability and merit was in the contemplation of the grantor, and part of the 
conſideration of the grant; and where it was given to a man and his ſans 
generally, the law preſumed the ſame thing, the ſame capacity in them, the 
fame intention in the grantor. But in the caſe of grandfatherand grandſon, 


the. law. could not preſume fo, it being contrary to the ordinary courſe of - 


nature, that both ſhould,. at the time of inveſtiture, be capable of doing 
the ſervices in perſon; and therefore the grandſons, e. 


vided for, were excluded. 


ſion of the parties, in particular caſes. But as the lord, where he continued 
the ſucceſſion out of favour, entered into the lands, and parted not with. 
them without payment of his relief by the ſon, it was reaſonable in this caſe, 


where he poſitively bound himſelf, that theſe advantages ſnould be reſerved. 
to bim. Therefore the heir could not enter, but was obliged to petition his 


os 


lord humiliter and devot, and to offer his fealty and relief; and the intereſt - 
of the lord and of the ſtate requiring the place of the deceaſed. vaſſal to be 


ipecdily filled up, a year's and a day's time was allowed for this application; 
within 
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vithin which ſpace, if the heir did not apply, unlefa. prevented. by i ine vita - 
ble neceffity, he forfeited his right of ee gs *. 
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7 a eee in | thei ir original e creations. een e 
feem to be in the power of the lord, where the quantity was hot ſpecified in 
the tenor of the inveſtiture, to defeat his own gront by-demanding, under 
that name, more than the value of the land, or athienwiſe, grieyouly tu diſ- 
treſs his tenant. . This, in England particularly, occaſioned: many ſtruggles. 
It appears from the laws of William the Conqueror, that, in thoſe. times, 


the reliefs were fixed according to the different ranks; of the perſons, and. 
paid in horſes and armour, in imitation; of heriots in tho Saxon: times ; but 


his ayaricious. and tyrannical fon: William Rufus laid: elaim ta, and exacted 
arbitrary raliefs, to the great diſcontent of all, and to the impoveriſnment of 
many of his ſubjects. This was redreſſed in Henry the Firſt's charter, 
where the firſt chapter ſays, S guis baronum, comitum, de aliorun qui di me 


 tnent mortuus fuerit, heres ſits non redimet terrum ſuam cut facitbat tempore 


fratris mai, ſed legitima, & certa relevatione relevabit eam, fmilitey & bomines 
baronum meorum, legitima, & certa relevatione relevabunt terras ſuas de domimt 
fais, Henry the Firſt, however, was a man little inclined to keep any en- 
gagements with his people that he could free himſelf from and therefore 


, reliefs went on in an arbitrary way, for the moſt part, under him, though 
not in ſo oppreſſive and extorting a manner as his brother William had uſed, 


For in his grandſon Henry the Second's reign, in whoſe time the feudal 
payments became generally converted into money, we find, from Glandville, 
that the relief of a knight's fee, indeed, was reduced to a- certainty, but 
that of a noble fee was not. Dicitur autem rationabile relevium alicujus, juxta 
conſuetudinem regni, de feodo unius militis per centum ſolidos ; de baroniis vero 
nihil certum ſtatutum eſt, quia juxta volumatem & 8 bin regis 
rap barones — de relevils cg domino regi — 5 


4 


1 
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Jr ann acts ada tatonnt das tae 
vantage above the great and powerful lords but this may be accounted for | 
from the number of the knights, who made the ſtrength of the kingdom, 
and were not to be diſobliged ; and alſo from the precarious fituation many 
of the great lords were in, who had been attached to the cauſe of Stephen. 
However, the wiſdom and moderation of this great prince was ſuch, that we 
find no complaints on this head, during his reign, or that of his fon - 
Richard; but when John aſcended the throne, a prince who-hated, and was. 
hated by his nobles, the old oppreſſions were renewed, and aggravated to 
mm 
mne 


13 


een jla-peovideds a vel Nan ys FOE 
Lenentium de nobis in capite, per ſervitium militare, mortues fuerit, & cum de- 
ceſſerit, heres eius plena etatis fuerit & relevium nobis debeat, babeat beredita- 
mentum ſuum per antiquum relevium ; ſcilicet, heres, vel heredes comitis de comi- 
tum marcas ; heres vel heredes militis de feodo militis-integra per centum ſolides 
feoderum. And now were all reliefs reduced to a certain ſum of money, 
namely, the fourth part of what was then reckoned the yalue of the inheritance, 
for a knight's fee was then reckoned at twenty pounds, a barony at four 
hundred marks, and an earldom at four hundred pounds per annum. And 
by the gradual ſinking of the value of money, and- the riſing of lands, theſe 
payments continuing the ſame, came in a few centuries to be not the twen- 
:3eth part of the value. We ſee by the words per antiguum relevium & ſecun- 


dum untiquam conſuerudinem feodorum, how careful the lords were to have this 


certainty of relief acknowledged as their antient right, and not to accept it 
as a conceſſion from the crown. When the military lords began, in imita- 
tion of the eſtates they themſelves had, to grant inheritances to their ſocage 
tenants, they likewiſe exacted, in the nature of a relief, from every new 
R poſſeſſor 
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122 LECTVRE % vas 6 
poſſeſſor a year's value; or, in other words, the rent of the firſt year was 
doubled. For a year's value was what was, in France, at the beginning, 
paid for military tures, by the name of recby/, or repwrebaſe; anſwrring 
to our relief, until at length they were reduced to a certainty in money; and, 
conſequently, from the ſume cauſe us in Rngland, 9 
bee, eee er eee 


„Aires eee fa — Sk ps pins; 
and that for one generation only; but they were continually extending to 
forther lengths, and enereaſing in number; informich that, fiefs falling 
vacant, much ſeldomer than before, the king had it not in his power to 
gratify his deſerving ſoldiers ſo frequently as he ſhould, and the crown was 
conſequently enfeebled. This then ſtarted the notion of ſuch grants being 
good, only during the life of the king or lord who made them, and not 
binding on his ſucoeſſors. Upon this plan, Brunechild, in her regency, 
during the minority of her infant ſon, attempted to revoke them, and ac- 
tually did revoke ſeveral ; which at length raiſed that flame, and cauſed 
that revolution, in which her ſon and ſelf miſerably periſhed. What ſhews 
the violent indignation her venturing on this ſtep occafioned, was the horrid 
manner of her death, that of being torn aſunder by four wild horſes. Clo- 
thair the Second, who ſucceeded, was wiſe enough by law to confirm theſe 
eſtates; and then, namely about the year 613, the former doubt was re- 
moved, and all cheſe eſtates of inheritance confirmed to continue againſt the 
ſucceſſor, according to the terms of the original inveſtiture. New grants 
were continually made, and for more generations than had been formerly 
practiſed. But yet this rule of deſcent was not general; but all grants, unleſs 


heirs were ſpecially named, were but for life; as it is in our law, in which 


a feofment to a man for ever, is but an eſtate for life for want of words of 


Wuar greatly contributed to the extending theſe grants to indefinite ge- 
nerations, was the inclination that now ſeized the Romans and Gauls who 
| held 


- 
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bed 40664? farde to be attittedd ities che feudal policy, by becoming val. 
fats to the king. They Rad long luln under very humiliating diſtincklons. 
They were nd members of the ftare; The loſb of their lives, and other inju- 
ries, were compenſuted ofily By Half the Hakisfaction paid to a Frink. For 
bezleck. or cefituthacy, whth called ineo the King's courts, they were re- 
puteck guilty, and forfeited: their eſtates ; whereas « Frank was only impri- 
ſontd, to oblige Hit to anfvet. When acculed of the lighteſt crimes they 
vere pot to the 6rdeat, Wherdds the Frinks were only fubjeted therero in 
caſe of niurder. And many other were the diſtinctions between the allodial 
and fsuchaf tenunts. No wonder then the fotiner were very deſirous of en- 
rolling chemſelves among the coquerprs, which when they had at length 
obtained, rheir liberty was effected, by their giving their allodial lands, or 
à part of them, to the king, and receiving them back, ſubject to the feudal 
rules. Now were they immediate vufſuls of che Ring, and, as ſuck, became 
| Frariks to dlf intents and purpoſes, But theſe people Were not is fools, 
nor eould ix be expected from them, to part with abſolute inhetitances, and 
take back only an eſtate for life. They inlifted upon gratits for x perperuity; 
ut Teaſt fbr as long as the iſſue mate of the perſon religning laſtedl. When 
once theſe donations were become common, we may be affartd the Franks 
were very ready to follow the exetple, and to riky all” advantages either of 
the favour, or the weaknefs of theit kings ; and to fuch a number did theſe 
inherirances increaſe, chat about the year 736, the kingdorh was near being 
loft to the Saracens, . or life- 
. 


Ar the time the kings of France were merely nominal, and the whole 
adminiſtration in the hands of the maires du palais, of whom, the ſe. 
cond, who hat! obtaitied this unlimited authority, Charles Martel, was ſo 
happy, as to ſave the kingdom from thoſe African inyaders in a battle near 
Tours, wherein they were routed with a ſlaughter almoſt incredible, lt re- 
malned to reward the victorious ſoldiers, who were at leaſt as much anj- 
mated to their exploits by his previous promiſes, as by their affection to the 

h  R8a antient 
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antient conſtitution of the ſtate, which was now in truth deſtroyed; che 
kings of the royal race being mere phantoms, whoſe names he-and his father 


had made uſe of at their pleaſure. But this family had not acquired. ſuffi- 


cient weight and authority to act as, maſters, The fund of lands, out of 


which benefices had been formerly given, was almoſt exhauſted, and the 
major part of the lands that were not ſtill allodial, was alienated either in per- 
petuity to the church, as atonements for the vices of the former kings, or 
what was near a perpetuity to the lords, for many deſcents. Theſe laſt he could 


not deſpoil. They were too firmly eſtabliſhed by cuſtom and-law, and he | 
and all his predeceſſors, had paved their way to greatneſs, by ſupporting theſe - 


hereditary grants, at the expence of the crown. Neceſlity therefore obliged 
him to make free with the lands of the church; for which, in their viſions, they 


lodged him in a chamber the very loweſt in hell. Of theſe lands the greateſt 
part he convertedinto benefices of the antient kind, for life only; and hy means 
of the number of thoſe new ones, added to the old ones, that were in the 
ſame ſtate, ſome kind of a balance was formed; which for a time ſupported 
the government, and checked the growth of inheritances. But it is remark- 
able, that, of thoſe church lands, ſeveral he gave as allodial ones. I will 
not pretend to ſay that, in this diſtinct ion, he conſidered the antient nature 
of the lands of the church, ſome of which came from feudal, others from 
allodial proprietors, It ſeems rather probable, as the allodial eſtates were 
greatly.decreaſed, by being turned into fiefs of inheritance, he was inclinable 
to form a kind of equality between the feudal tenants, the beneficiaries, and 
the allodians; that by managing them, he might advance his family to the 
title, as well as power of royalty; which we find was ſoon afterwards ac- 
compliſhed by his ſon Pepin. 


Tus policy of Pepin and his ſon Charlemagne correſponded with Charles 
Martel's views. Theſe former allowed the continuance of inheritances ac- 
cording to the original proviſion in the creation, but were much-fonder of 
the beneficiary eſtates, and Charlemagne made ſeveral laws to prevent his 
beneficiaries from converting by any art their intereſts into inheritances. In 


| Grigns, aagleſptcially in Germany, where 


dene. As e N b s 
his time, a great majority of eſtates were benefices, but this I preſume is 
not to be underſtpod of France particularly, where, from the detail before. 


where ſuch a prafiice was agreeable to 
' the antient cuſtoms of the natives, ſuch a regulation was conformable to the 
Sund policy of his father and grandfather by which they endeavoured 40 
reſtore the ſplendour of the old French monarchy, I mean with exception 
to the large gifts he gays to the church on the borders of the infidels, in 
atonement for his grandfather's ſacrilege, and in hopes of converting thoſe 
barbarians, ene. ene 
332 ͤ ͤ feedfao-w 
ſtanding of their anceſtors. No wonder, then, that, under ther, the ge- 
neral inclination. of the ſubzects to change their beneſices into. fiefs gained 
| ground, The diviſion of the empire, and frequent wars between the bro- 
thers, weakened the royal authority, and ſtrengthened their vaſſals; who, 
at the times of their kings diſtreſs, were rather, to be entreated than com- 
manded. In the time, therefore, of his grandſons, we find laws, that, con- 
forming to the inclination of the vaſſals, did in time put an end to beneficiary 
eſtates, holden from the king; opened the gate to ſubinfudations, and all 
its-extenſive conſequences; and raiſed a new kind of polity never. hefore 
e ſuch e e the year 1050 


'” "FSTERE.. 


queror, 


"Lena of tha times of Charlen che Bald, a ates dec: One 
of his laws gave leave, and an unlimited one, to the allodians, to ſubmit 
themſelves and their eſtates, in the nature of fiefs, to others _ beſides the 
kings. Nothing could contribute more to the weakening of the royal | 
power, and the throwing of all the weight into the baron's ſcale. Before 
they could be made Franks, but only by becoming the immediate vaſſals of 
I :0 | : | the 
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the king. This wis eh 


che public benelft of tile Mack, WANG, 
and the uflodiths. "Not Wie AR Sr wad IF RO in thoſe 


neighbouring lords, and, under <olour thereof, detached therhfelves kom 
their former ſubjeftion to STUD DL PEE > 
them. a 
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Aa 4; euer ür het dich Umm m, run 
ficiary, Who had onfy an eſtate for fe, wittit any expreſs agreement for 
a longer contituance, to go to the fon. "This wis extorted by the circum- 
ſtances of the times, and perhaps then was thought of little conſequence, as 
it only continued them for one generation. But the reftiper and genera? in- 
Elination of the people were nor to be cbnfHrOuledl. Thot grants that had 
been ſo long #s two generntions in à family, it was ſolfietimey dangerbüs, 
always invidious not to contitue; and thus the ficteffory often obtained 
permanent eſtates, whetr nothing leſu was intended at che beginning. And 
this was eaſily obtained, as the uſt of letters was not comtnon atnong theſe 
people, and their charters wet, by frequene rebellcns; Kable eo be de 
ſtroyed. 


14 


» Taz laſt law I ſhall mention, is that declaring, that the ſons of counts, 
who were the King's officers over the ellodianfe, arid were originally for 
years, after for life, ſhould fucceed to their father. This put the finlſhing 
ſtroke to the beneficiary eſtates. For though this, in appearance, wis, as 
the former, but for one life, and conditionally ; yet, from the prevailing 
principles, it was impoſſible they ſhould not grow up into infiericances. 
And as all inheritances were growing frudaf ones, and upon thoft condi. 
tions, and no others given, theſe counties become fies. The demeliies of 
the crown within them became the demeſnes of the count, and all the allo- 
Ares were dom becoude his f- ruf 
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Wr are come t6 the dawn of ſtrictiy feadal 
the le T hve, E this litre, een . a rene compats of rm: 
But before I proceed Further .d it Will te proper Mreturn a little 
back, as to the order of time, and to ſpeak of the conſequences that at- 
tended the introduction of eſtates of inheritance. Of one of theſe; reli, 
e ee e eee 
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AVING already, in my laſt le ure, taken notict of * . 
ſprung up immediately with Fama and ws their im- 
mediate canſequence, it is proper now to proceed to the other fruits of this 
tenure, which grew up not ſo ſoon, but in after times: and the firſt to be 
conſidered, as undoubtedly the next to relief, if not coeval with it is homage ; 
which Littleton ſays is the moſt honourable ſervice (that is with reſpect to 
the lord, and the moſt humble ſervice, that is with reſpect to the tenant, 
that a freeholder can do to his lord) as upon the introduction of eſtates for 
life, the ceremony of fealty was introduced, ſo was it thought reaſonable, 
when a further ſtep was taken, that of continuing them to heirs, that a new 
ceremony ſhould be invented, diſtin& from the former ; which being per- 
formed publicly, in the preſence of the pares curie, ſhould in thoſe illiterate 
ages, create a notoriety, that the tenant had a more durable eſtate than a 
freehold. The manner of performing homage is thus diſtinctly deſcribed 
by Littleton. When the tenant ſhall make homage to his lord, he ſhall be 
ungirt, (that is, unarmed) and his head uncovered, and his lord ſhall fit, 
and the tenant ſhall kneel before him on both his knees, and hold his hands 
jointly together between the hands of his lord, and ſhall ſay, Thus become 
4 your man (from which word homo, homagium, and hominium are derived) 
I THR 0 7 from this day forward, of life and limb, and of earthly worſhip, and unto you 
IR Gall be true and faithful, and bear your faith, for the tenements that I claim to 
+... hold of you, ſaving the faith that I owe to our ſovereign lord the king; and then the 
| lord fo ſitting ſhall kiſs him. Theſe are the words of Littleton, and they are juſt 

446 in the caſe he puts of a tenant doing homage to an inferior lord, and who 
N had no prior lord; but if he had a prior lord, or the homage was to be done 
9 to the king, there was a difference in the form, for if the tenant had a former 
9 lord, he alſo was to be excepted, that the new lord might have notice of 
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the tenant's. prior obligation, and chat it was not in his pomer do do. abſo- 
jute perſonal ſervices at all times co him. And if the homage was done 
to the king, who acknowledged no ſuperior, then the exception ns en- 
urely omitted z, hut if to a ſubjeck, it was. ſo. abſolutely neceſſary, that an 
omiſſion of it was looked upon as an. attempt againſt the royal digaity, and 
done in diſheriſon of the crown. And accordingly we find, that Edward | 
the Firſt, in the ſixth year of his reign, brought an action of ten thouſand 
pounds damages, now at leaſt in value thirty thouſand pounds, agaiaſt the 
biſhop of Exeter, for taking . homage of thirteen of his biſhop's vaſlals, 
vis eee „ 


. en tell us chat the lands Gr which the homage was 
done'ought to be ſpecified in the doing homage ; and the reaſon given is, Ne 
in captione homagii contingat dominum, per negligentiam, decipi, vel per erra- 
rem. But it was better to ſay, that it was for the benefit both of lord and 
tenant, and for the information of the pares cri, n 
caſe. of any controverſy between them. 1 Ws 


| In England the two ceremonies of hdmage and BAY eie Hp Und 
the homage as being for the moſt durable eſtate, was performed firſt, and 
afterwards the fealty; but, on the continent, at leaſt in ſome countries, I 


be Aaron cod arr by the homage being done upon oath, 


| Anorris difference between England and the continent was, that, in Eng- 
land, no homage was repeated to the lord's heir, by a tenant who had him- 
ſelf performed it to the anceſtor, but homage once from the tenant was 
ſufficient for his life ; whereas, in France, new homage by the ſame tenant 


was done on the death of the lord, as we may ſee plainly by many inſtances, - 


in the caſe of the kings of England and France, for the lands the former 
held in the latter country. Homage was the ſymbol of a ſtrict and indiffoluble 
bond between the bloods of the lord and tenant, by which they, and the heirs 
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| of their blood, were mutually diſabled from doing any thing to the prejadice 
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of che other party. The tenant, therefore, could not alien, either by laſt will 


or by deed, in his life-time, without the previous conſent of the lord. This | 
maxim was eſtabliſhed partly in favour of the blood of che firſt tenant, 


which, was, in fact, often the confideration of the original grant, as when 
the Jord gave lands in marriage with his daughter,” or to a ſon or 4 brother, 
(and even where it was not in truth fo, the law preſumed the blood of che 
firſt tenant was in contemplation. on the ſtrength of this maxim, fortes cro- 
antur fortibus & bonis, and the probability that à gallant warrior would, by 
a proper education, qualify his fon for the fame profeſſion) and partly, 
alſo, in favour of the lord, that he ſhould not be obliged to receive, as his 
tenant, a perſon that was inexpert in war; or that, if qualified, was, per- 
haps, an enemy to the lord, or that was previouſly vaſſal and bound to 
another lord that was an enemy. For in thoſe troubleſome times, the 
power of the crown of France, where theſe rules began, being greatly dimi- 
niſhed, every lordſhip made a little kind of ſtate in itſelf, frequently at open 
war ; and when not fo, at leaſt in a ſtate of ſuſpicious peace with its neigh- 
bours ; and from this ſtate of things it happened, that the word feud has 
rr 
nner | 


Ix choſe times the lord, 8 eee wok 
advantage of this maxim, that the tenant ſhould not alien without licence, 
and the tenants readily acquiefced, under the ſubſiſtence of the rule, as it 


permitted them, in their turn, to exact a fine from their under-tenants,, or 


the alienees of ſuch in all caſes. of ſubalienation ; by which means this fine 


at length became an eſtabliſhed fruit of tenure. In. England, however, is 
ceaſed in the caſe of lords, that were ſubjects from the time of the ſtatute ' 


called-Qyia emptares terrar um, which. gave every perſons free liberty to ſell 
his lands: but the king not being named in that ſtatute, according to the 
well-known legal maxim,, was not bound thereby ; and of courſe was paid 

| fines 


Lier. 1. LAW S:of ENGLAND. "T1 
by his military tenants ts copite, to the time of the Reſtoration, when theſe 
renures wore entirely aboliſhed. On the other hand the lord was not per- 
mitted to alien, even, with the conſent of his ſuperior, without the conſent 
alſo of his tenant, and chat for a ſimiter reaſon; For if he, the lord, 
might ſo do, he mighe ſubje& his tenant to one who was the tenant's mortal 
enemy, and perhaps for no other reaſon than for cs ray 
nh | 


Tuns laſt maxima 0865 eftablied, —— zac 
e lords grams of the ſeignory. Attormwent is an act of not- 
riety, originally performed in the preſence of the pares ourie, ſignifying the 
tenant's conſent, and turning over from his former lord to the new one, and 
the putting him, the new. one, in the ſeizin of his ſervices.” This, at firſt, 
was merely voluntary in the tenanty but when, in England, free alienations 
were allowed: by the aforeſaid act, it was not thought reaſonable that it ſhould 
be in the tenant's power to defoat his lord's grant, by refuſing to attorn - 
He was therefore obliged, by an action called Quid juris clama?, to appear, 
and to ſhew forth what title be had in the ſaid lands, and whether he had 
any ſufficient-cauſe why he ſhould not attbey to the grantee; and if he could 
not ſhew any, he was obliged by che judgment of the court to attorn. x 


Axornzx effect of this homage was worranty, which is the obligation on 
the lord to defend his tenant in the lands holden of him; or, if he cannot, 
to give him a recompence of equal value in other lands, our law went no 
farther; but the feudal law, if the warrantor had no lands to give in ex- 
change, obliged him to pay the value in money. Warranty is derived from 
the word tvar, becauſe, in thoſe real actions, the trial was of old by combat. 
This obligation, indeed, ſubſiſted, as I have already hinted, long before 
the introduction of hereditary eſtates; but when theſe hereditary eſtates be- 
came common, and all the military tenures were of this fort, and eſtates - 

for lives and years were only, or for the moſt part, ſocage, theſe laſt had no 
| 8 2 warranty 
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warranty annexed to them: by law, but only 43y/ccial-kguWithbnbiy and this: 
warranty E am now fpeaking of was confitied"to-imheritaiites, ai VP thilke: 
only-toiſuch-as were held by. homage aundefreiy chat is, fete dhe thilkie- 


and, his aunceſtar had, from time immemorialy done hamage-th th Tort: 
and his aunceſtors,., Here, on account af the continued connectiom betwern 


the blood of boch Fawiliea, (the law-obliged-the lord and kx hehre uh wafrant 
the lands à0 che tenant and þis hei 915%." £14 een DAR ad mon}... 


| 21214219 * 


Tux manner of taking advantage of a een of Je lords by 
voucher, which {till remains in our law, (the other method by diſaßt Being 
antiquated). was ſhortly thus: when the tenant in poſſeſſion is impleaded 
for the lands h a ſtranger, who claims them as his-inhetitance;' he; the te- 
nant appears, defends his right, and -voiebesy-that in, calls in his lord to 
warrant the lands to him. If the lord appeuts gratis, and enters into the 
warranty, sche ought; if he is bound to warranty, the terizfit hath no möte 
to do / in the deſtnoe of the ſuit. It is the lords bufinefs. Agiinſt him the 
ſtranger declarea, and proſecutes the ſuit. He deſends, and it is found: 
arndt him, eicher by legal trial, or. default; for want of appeating ! and 
the judgment the court gives. is, that the demandant or ſtranger ſhall 
recover che lands demanded againſt the tenant, and that the tenant ffiall. 
recover Iands of equal value from the lord, or voucher, as he is termed, 
becauſe he is vacatus, or called in to take upon himſelf the defence. If the 
lord, who is ta warrant, doth not appear, he is ſummoned till he does; or 
if he appears, and will not enter gratis into the warranty, the tenant is to 
ſhew how the perſon he calls in is bound to warrant; which muſt be either 
by homage aunceſtrel, or by his, or his aunceſtors expreſs covenant, as 1 
ſhall hereafter ſhew ; and until this was determined, the ſuit of the de- 
mandant was ſuſpended ; becauſe as yet it was uncertain | who was obliged - 
to defend the lands. So we ſee in the judgment of this kind, there were in 
fact two judgments, one againſt the tenant, who was to give up the lands, 
another againſt the lord, who was to give lands equal in value. But there 
might be three, or more judgments, as there might be two or more vouch- 

- 1 
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ers, As if chere be in reſpect to land, A, B, and C. A lord paramoat 
or ſuperior, B aeſne, that is. tenant. to A, and lord to C; and C tenant 
Paravaile, that is, the actual poſſeſſor of the land. Here, if D, a; ſtranger, 
briags bis action againſt C, the tenant, who, youches his lord B che meſne. 
who enters into warranty, and vouches A the lord paramont, who enters 
into warranty, and fails, D recovers the lands from C, C recoyers in value 
en e e from A, PO CO IO 
ED: 


ph Feet as 1 hinted before, are of . we . 
or by homage aunceſtrel, or by words in the deed, which the law conſtrues 
to import warranty (which, ſtood upon a feudal footing), and warramies in 
deed, that depend on a ſpecial covenant. Theſe. laſt were ſubſtituted in the 
place of the former. For as by every alienation, either of the lord or tenant, 
the mutual connection between the two, bloods'was extinguiſhed, and war- 
ranty by homage aunceſtrel conſequently gone (inſomuch that now, by 
frequent alienations, there is no ſuch thing left) the tenant would: not attorn 
0 his Jord's grant when, the lord aliened, nor a'new tenant accept of a 
grant from an old tenant of his tenancy, without an expreſs warranty, 
binding in the firſt caſe the new lord and his heirs 3 in the latter the old one 

and his heirs. Afterwards the making of theſe warranties was extended to 
perſons between whom there was no feudal connection; as if a man aliened 
lands to hold of his lord. Here the grantee held of the lord of the grantor, 
not of the grantor ; and therefore, as he had nothing to bind the lord to 
warranty, would inſiſt on an expreſs warranty from the grantor and his 
Wa | 

Ons ſpecies of theſe warranties, namely, that which is called collateral 
warranties, was made ule of, and it was the firſt inyention that was made 
uſe of, to elude the ſtatute of Edward the Firſt, De Donis, which gave birth 
to, or rather reſtored to life that antient kind of feudal eſtate, which we 
call Fee tail. But it muſt be ownedahis intention was both againſt the words 


anck 


» 


| | F 
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and intention of that law. A judge in his grandſon's, Edward the Third's, 
reign, ſays, they were wiſe men that made this ſtatute, and that the king | 
that paſſed it was the wiſeſt king that ever was in England, and both afſer. 
tions muſt be allowed.. The nobles who made it were wife men in their ge- 
.nerations. For, by making effetual theſe gifts in tail, they ſecured their 
eſtates in their families, free from any forfeitures, ariſing from their own 
miſconduct; which before their eſtates were liable to. But at the ſame time 
it was a deſtructive law for the nation. It put the great lords of England, 
who were before too powerful, in a condition, by this ſecurity of the inheri- 
rance's deſcending to the heirs, to beard and awe the crown, and it likewiſe 
diſcouraged induſtry and commerce, which then began to rear their heads in 
England. Perhaps the wiſdom of the ſageſt of the kings of England, as 
he is univerſally called, may by ſome be doubted in this, that he conſented 
to this act, but he was a ſage king, and did wiſely in conſenting to it. The 
Barons had been ſo oppreſſed in his father's reign, and their eſtates ſo often 
. confiſcated, that a mutual jealouſy ſubſiſted at that time between them 
and the crown. They had been reſtored, becauſe the crown was otherwiſe 
in danger. They were jealous likewiſe of Edward himſelf, for one or two 
of his actions: in ſhort, his barons were too powerful to be refuſed this law, 
however contrary to the intereſt of the crown and the lower people, and there 
was more to be ſaid in its favour, being entirely agreeable to the feudal 
principles, that he who received an eſtate to him and the heirs of his body, 
. ſhould not have it in his power to contravene, by any act of his, the gift 
of the donor. He complied therefore with a good grace, but his wiſdom, 
if it was ſeen in his complying, was farther ſeen, and in a ftronger light, in 
the conſtruction his judges and their ſucceſſors made of this act, that colla- 
teral warranty, without an equivalent, ſhould be a bar. However, this 
was but a feeble defence againſt the miſchiefs of entails, which every day 
happened, to the weakening of the public eſtates, and collateral warranties, 
were not on every occaſion ſo eaſy to be got. | 
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military tenures, a fruit of ſeignory, i is wardibip, or guardianſhip, For it 
muſt now frequently happen, by the death of anceſtors, that eſtates would 


—_ heirs incapable to do the ſervice, to manage their affairs, or to 
educate 


mo 
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educate MBS ng It was neceſſary, therafors; that the law ſhould make 
Proviſion both for the doing the ſervices, and the benefit, of the heir, until 
he arrived at a proper age. And the, law proceeded, in a different manger, 
as the lands were holden either by knights ſervice. or ſocage; tenure in the | 
firſt caſe having in view principally the defence of of the realm ; F in the ſecond,, 
the benefit of the heir. With reſpect to inilitary tenures, the time af age. 
was twenty-one years compleat z at which time the law preſumed he was 
qualified, both by Mill and ſtrength of body, to to perform the part of a fol- 
dier. At this age, therefore, he was out of the ward. If bis anceſtor died 
before he had attained thavage, his lord had by Jaw the guardianſhip both 
of his lands and perſon till then, and took the profits of the lands to himſelf 
for his own uſe, being only obliged. to educate and maintain the heir in a 
condition ſuitable to his rank and ſtation, © The reaſon of this. was, that i it 
was a principle in the feudal law, as the profits and the military duties were 
equivalents for each other, that he who was obliged to the duty ſhould en- 
Joy the profits, which, in the firſt inſtance, was the lord, he being obliged 
to anſwer the king, or other ſuperior lord, for all 155 military duties com- 
priſed i in his ſeignory. 


He had the guardianſhip, likewiſe, of the heir's perſon ; firſt, that, be- 
cauſe of the bond under which he lay to the tenant and his heirs, the law 
had entire confidence in the care he would take of the minor; ſecondly, be- 
cauſe the lord was certainly well qualified to inſtruct him in the art of war; 
and thirdly, his own intereſt obliged him to do this carefully, that his vaſ- 
ſal might be enabled to perform to him the future fervices. But this, as to 
the perſon, is to be underſtood, if the minot's father was not living.” For 
if he was, he was guardian by nature, and entitled to the cuſtody of the 
perſon, as in the caſe put by Littleton, where there is a grandfather by the 
mother's ſide, tenant, by knight ſervice, father, and mother, and fon, and 
the mother dies, leaving the grandfather, and then the grandfather dies, 
and his land deſcends to the ſon of his daughter, then a minor, the minor's 
father ſtill alive, here the guardianſhip ſhall be divided. The grandfather's ' 

| | + lord 
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lord ſhall have the ward of the lands, and the father ſhall have the ward of 
the perſon of his minor ſon. $0 it is if a lord gives land in fee by military 
ſervice to the fon of A, by which ſon's dying without iſſue the lands de- 
ſcend to his brother; a minor. Here A. the father, ſhall have the cuſtody 
of the body, and the lord, of the lands. There was another caſe, likewiſe, 
wherein the guardianſhip, I cannot ſay was divided, but where the ward- 
ſhip, of the perſon was extinct. Antiently, although twenty-one years was 
the regular time, yet, if the minor was knighted by the king, and thereby 
adjudged capable of ſervice in perſon, the guardianſhip ceaſed. For here, 
the legal preſumption of unfitneſs was refuſed by z poſitive a& of the king 
to the contrary; But the lords obtained an act of parliament, that, not- 
withſtanding ſuch knighthood in minority by the king, the lords ſhould re- 
tain the lands of the minor ſo knighted, till he was twenty-one years of age; 
and ſo, after this act, the wardſhip of the lands continued, though that of - 
* perſon, who was by _ _ act declared ſui Juris, was gone. 


Taz cerm of twenty-one — which l have mentioned was as confined, as 
may appear by what I ſaid concerning it, to heirs minor, that were males; 
but with reſpect to heirs female, minors, as almoſt all of out fiefs ſoon after 
the conqueſt were feminine feuds, as the lawyers an the continent call them, - 
that is, deſcendable to females in the next degree, if males in that degree 
failed, the limitation of minority was difffent, In theſe fiefs it was impoſ- 
ſible the woman herſelf ſhould do perſonal ſervice : ſhe vas, therefore, al- 
lowed a ſubſtitute ; but in time of minority, as fhe could not appoint a pro- 
per one, the lord who was bound to perform the ſervice to his ſuperior, had 
the lands in the fame manner as in caſe of an heir male. However, there 
was no reaſon that the minority of a woman in wardſhip ſhould continue ſo 
long as that of a man, namely, to twenty- one years; for as the law of God 
declared that man and wife ſhould be one fleſh ; ſo the canon law, and ours 
in conſequence, have decreed that, in law, the man and wife are one per- 
ſon, and that the huſband in all reſpects is bound to perform the obligations 
| ſhe lies under, Hence, in caſe of a female heir, the term of the lord's guar- 
* dianſhip 
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dianſhip was, by the common law, limited to fourtcen years; by which 
time it was preſumed ſhe might have a huſband capable, and obliged to da 
the duty for her. But this age of fourteen years was, in a particular caſe, 
extended, by act of parliament, to two years farther. However, as the 
reaſon of that depends on the lord's right to the marriage of the heireſs, it 
will be better to defer r ſpeaking thereof, until we come to that head. 


Ir remains to be mentioned, what was the nature of this intereſt 
the lord had in the eſtate of his minor tenant, by virtue of the feu- 


dal inſtitutions, and ſo contrary to the general and the original tenure 


of them. For, ſimply, the lord had only the propriety, and in con- 
ſequence the right of reverſion or eſcheat, with the render of the 
ſervices z whilſt the tenant had the poſſeſſion and the profits, But, 
in this caſe, all theſe ſeem to be blended, particularly the right of 


original propriety and poſſeſſion, ſo eſſentially to be diſtinguiſhed in the 


feudal ſyſtem. For the lord has not only his propriety in right of his ſeig- 


nory, but alſo the abſolute poſſeſſion, and permanency, or taking of the 


profits, and the minor heir apparently nothing. However, the law, in 
this caſe, did juſtice, and created in the lord a temporary intereſt, an 
eſtate for years, namely, for the number of years till the majority was com- 
pleated, contrary to all the other feudal maxims. For the fee and inhe- 
ritance of the eſtate remained in the minor, though be had neither poſſeſſion | 
or profits. This intereſt of the lord could not be called, at leaſt with ſtrict 
propriety, a tenancy for years, becauſe, in this caſe, the lord poſſeſſes the 
tenant's lands, not the tenant, The lords had therefore no tenure, but an 
eſtate for years, created by the law ; and that it was originally conſidered 
as an eſtate for years, or a chattle intereſt in lands, appears from two 
things. Firſt, that in the early times, when alienations were ſcarce allowed, 
it was aſſignable over to another, without any licence or form. Secondly, 
that inſtead of going to tne heir, in caſe of the lord's death, during the 
minority of the ward, i went to the lord's executors, as other eſtates for 

years did. 
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him, it certainly followed, that it was not lawful for him to do, during the 
vardſhip, anyraftual waſte” (that is, any permanent to the eſtate 
of his minor ward, or to ſuffer any to be done by others. He was alſo 
obliged to repair and keep in condition, out of the profits of the eſtate, the 
houſes and improvements thereon ; yet ſo great was the miſbehaviour of 
the Engliſh lords, ſoon after the conqueſt, that many ſevere and reſtriftive 
laws were, from time to time, made in favour of the minor wards. . 


| In my next I ſhall treat of guardians in ſocage, reſerving the article of 

marriage, though it appertained to military ſervice, to a place by itſelf; as 

it was of a diſtinR nature, and went on ics own particular ground in a great 
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He in * laſt leclure, given ſome. account of mardihip. and 
guardianſhip in chiyalry,, it will, he neceſſary, zo, mention what 
proviſion the law made now lands were become hereditary, for. the benefit 
of a minor, when lands held in ſocage deſcended to him. In the former caſe, 
where war was the conſideration, whoſe times and. exigencies were uncertain, 
the law was obliged, on account, of the public ſafety, to conſider the intereſt 
of the lord, who was to anſwer the duties to the ſtate, in the firſt 
the intereſt of the minor only in a ſecondary light. But in ſocage 1: 
which the lord had parted with for certain fixed ſtipulated ſervices, to 2 
paid at particular times, the lord had no claim to any more than them. Nei · 
ther did the public intereſt demand a military perſon for the guardian of one 
who was not to be bred a ſoldier. A near relation, therefore, was the pro- 
pereſt perſon to take the warſhip. - 


Bur in fixing who that perſon ſhould be, the feudal and the Roman civil 


law proceeded on different principles; the latter fixed upon the neareſt re- 


lation that was inheritable to the eſtate, but the former entirely excluded 
all relations that might inherit. Thus, if the land deſcended on the ſide of 
the father, all relations of the father were incapable, and the mother, or 
the next of kin of her blood, was the guardian, And this is a difference 
wherein the Engliſh lawyers greatly triumph over the civilians. For to give 
the care of a minor to one who might be his heir, is, they ſay, quaſi agnum 
lupo commitiere ad devorandum. But this very reaſon ſtrongly proves the ge- 
neral wickedneſs and barbarity of the people, who were obliged to eſtabliſh 
this rule at that time. Both laws were equally wiſe, becauſe adapted each 
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to the circumſtances of the nations that made them. The Romans, who 
were not afraid to truſt the perſon of the mipar to the care of one who might 
be his heir ; and ſuch an one they preferred on account of the preſervation 
whom it might deſcend. The northern nations, on the contrary, who were 
barbarians, and murderers, were obliged to ſacrifice the conſideration of 
preſerving the eſtate, to the. perſonal ſafety, of the infant, and therefore 
bre p orion c F eg ia 
"Dons gains. to Godin Avis eve m in this that 
he was bur in the nature of a bailiff, or truſtee, for the minor, to whom, 
at the expiration of his guardianſhip, he was obliged to account, upon an 
allowance of all his reaſonable coſts and charges. Another difference was, 
| as to the ferm of the guardianſhip. For this guardianſhip expired at the 
ward's full age of fourteen z at which time, if he pleaſed, he might enter 
and occupy the lands himſelf, or chooſe another guardian; for as at that age 
he had diſcretion enough to conſent to marriage, ſo did the law ſuppoſe he 
had ſufficient perhaps „ 
eee. a 76 
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ther guardian, but that the old one continues to receive the profits, what 
remedy ſhall the minor have for thoſe received after his age of fourteen ? 
Certain it is, he cannot bring an action of account againſt him as guardian; 
for guardianſhip is expired; and yet the infant's: diſcretion cannot be pre- 
ſumed ſo great, as to be perfectly acquainted with all his legal rights, and 
therefore his negligence ſhall not be imputed to him. The la in this caſe 
remedieth him by a reaſonable fiction, and ſuppoſeth, though the fact hath 
not been ſo, that the minor had appointed him to receive the profits of the 
eee eee eee ee eee be ee 
dian, but as bailiff or receiver. 
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perſon of his own head enters; and takes the profits, what remedy ſhall the 


minor have? In this caſe the Jaw will not fuppoſe him that enters to be a 
wrong doer, an abatoy, as the law would call him, if the heir was of full 


| age; but will rather preſume his act proceeded from humanity and Kind: 


neſs, to ſupply the neglect of the proper guardian; and therefore, though 
he is not appointed guardian, either by the act of law or otherwiſe, he 
ſhall be conſidered as fuch, and the heir, after fourteen, hall Have an action 
of account againſt him, and charge him as guardian. So ſtrictly was the | 
guardian in focage accountable to his ward for the profits, that, if he 
married him within the age of fourteen, he was not only accountable for 
the money he received in conſideration thereof (as it was the praftice in 
thoſe days to fell the marriage of wards) but if he received none, he was 
accountable out of his own fortune for what he might huve received on that 
account, 'unleſs the match itſelf een reer a re | 


Tur next conſequence of fiths becoming hereditary, eme 
from the wardſhip, is the marriage of the ward by military ſervice, which 
belonged to his lord, and was one of his beneficial fruits of tenure; and al- 
though this part of our law is now antiquated by the aboliſhing of knight 
ſervice, it is neceſſary, for the —— mine a 
general notion of it. | 


Tunis right roſe originally, on the continent, from fiefs becoming deſoen- 
dible to female heirs, and was grounded upon the fame principle as the 
rule which forbad vaſſals to alien without their lords conſent. As every 
feudal kingdom, at this time, confiſted of a number of principalities, under 
their reſpective lords, who were often at war with each other, the tenant 
could not alien without his lord, teſt he might introduce an enemy into the 
feudal ſociety. The like danger was there if a female heireſs was permitted 
to marry at her own pleaſure, or could be diſpoſed of by ter relations with- 

N out 
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out the lords conſent. And at firſt, it ſeemg, that this rule was general to 


man hcircls during her whole life; but if ſo it v, it ſoon abated, an 


vn conſingd do che marriage of females in wardſhip, and ta the firſt mar- 
riage only. The law of Normandy ſays, if a woman be in wardſhip, when 


ſhe ſhall be of an age to marry, ſhe ought to marry by the counſel and licence 
of her lord, and by the counſel and aſſent of ber relations and friends, ac- 
cording to what the. nobleneſs of her lineage and the value of her fief 
' ſhall require. So that antiently the lord had not the abſolute diſpoſal of her 
nor had he any thing to ſay to the marriage of males; for though he ſhould 
marry an enemy, the fief was not thereby put into fubjeftion 16 Ker, but the 
into the ſubje&ion of the vaſſal. And this rule, that the lord's conſent 
ſhould be had, was not intended for him to make an advantage of, but was 
a mere political inſtitution, for the ſafety of the community. Such was the 
law introduced into England at the-conqueſt. However, it was but naturil 
to expect that avaricious lords would take advantage of their negative voice, 
to extort money for licence, and by that, and their influence over their vaſ- 
ſuls, to arrogate the fole power to themſelves. That William Rufus acted - 
Henry the Firſt; Si quis baronum, vel bominum moorum, fam ſuam nuptum 
tradere voluerit ;, fooe fororem, ſgus neytom, foe cognatam, mecun inde loquatur ; 
fed neque ego aliquid de ſuo pro bac licentia atcipiam, neque ei defendam quin cam 
© dnt, excepto ff am jungere velit inimico neo. Another is, Si mortuo barone, 
6. a; ee 


| NotwirasTAnDING. theſe laws, the miſchief full gained ground, 2 the 
lords extended their eneroachmenta, until they not only got the abſolute 
diſpoſal f female, but of male dries alla. / When this happened is hard to 
determine preciſely. That it was after Glanyille, who wrote in Henry the 
Second's time, and before Braftop, who wrote in Henry the Third's, is 
plain: Mr. Wright's conjefture ſeems prabahle, that it grew up in Henry 
the Third's time, when dhe | barans were very powerful, from a ſtrained 
conſtruction of Magna Charta, which ſays, Haredes maritentur abſque diſpa- 
9 6 ſhould have been conſtrued to 


extend 
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extend only to ſuch heirs as by the former law were marriageable by their 
lords, namely, female ones; but both king arid lords, taking advantage of 
the ee Oo) COT EEE AION 
alſo. * gun een 
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Howzvex, it is rather to be IEF ET that this incroachment began ear- 
lier; ſince in the ſtatute of Merton, the twentieth of Henry the Third, we 
find theſe words: Quia maritagium ejus qui infra ætatem eft. (ſpeaking of a 
male) de mero jure pertinet ad dominum feudi. From whence J rather gather 
the practice was earlier than Magna Charta, which was not above thirty 
years before, .and confirmed by its interpretation. But'if, in this reſpeR, 
the vaſſals were encroached on by their lords, in another, they met with 0 
mitigation in their favour. For the conſent during the father's life, went 
into diſuſe, and every man was allowed to marry his ſon or daughter at his 
pleaſure; and this with very good reaſon, For as the prohibitation was 
for fear of introducing an enemy, of this there was no danger where the 
marriage was by the father, a vaſſal, bound by homage and. fealty to do 
nothing to the prejudice of - his lord. Thus was right of conſent to mar- 
riage, introduced firſt for political reaſons, turned into a beneficial perqui- 
ſite, and fruit of tenure, for the advantage of the lord; and notwithſtand- 
ing all the laws made to regulate it, as conſtantly abuſed ; - ſo that the evils 
thence ariſing were not among the leaſt cauſes for aboliſbing military 


tenures. 


Tux penalty for marrying without conſent was originally, as all breaches 
of fealty were, | abſolute forfeitute; But the rigour of the feudal law ſub- 
ſiding, lighter penalties were introduced. By the ſixth chapter of Merton 
remedy is given to the lord, whoſe ward, under fourteen, has been taken 
away by any layman (and a latter act extends it to the clergy) and married, 
by an action againſt the raptor or raviſher, as he is called, for the value of 
the marriage, beſides impriſonment and a fine to the king. If the ward him- 
ſelf, after the age of conſent, or fourteen, ſhould, to defraud. his lord, 


marry 
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marry himſelf; he, as guilty of a breach of fealty, is more grievouſly pu- 
niſhed than a ſtranger, For this 4& provides that the lord, in that caſe; 
ſhall retain the lands after the full age of twenty- one, for ſo long a time as, 
pun es ene Gouble the vale of the e | 


Ta next, the ſeventh chapter, is in favour of the ward, and an inforce- 
ment of that chapter of Magna Charta which forbids diſparagements with- 
out inflicting any penalty. It enacts, that if the minor under fourteen is 
married by his lord to his diſparagement, upon the plaint of his relations, 
the lord ſhall loſe the-wardſhip ; and the profits of the lands, till full age, 
ſhall be received by the relations ſo complaining, and laid out for the bene- 
fit of the heir. But if the marriage was after fourteen, the age of conſent, 
it was no forfeiture, on the maxim, Volenti non fit injuria. This act goes 
farther in favour of the minor; for it gives him a liberty of refuſing any 
match the lord ſhould offer him. But to prevent the lord's entirely loſing the 
benefit of the marriage by the refractorineſs of the ward, it enacts, in this 
caſe, that if he refuſes a convenable marriage, the lord ſhall hold the lands after 
twenty-one to his own uſe, until ſuch time as his late ward ſhall pay him. 


„ AEs 
ft 7 

Tur evrenty-ſecond chapter of Weſtminſter the firſt confirms and repeats 
the ſixth of Merton, and farther obviates a fraudulent practice of the guar- - 
dians of female heirs. I obſerved that their wardſhip by law ceaſed at the 
age of fourteen, by which time they might have huſbands capable of the 
ſervice : but ſome lords, for covetouſneſs of the lands, as the act expreſſes it, 
would not offer any match at all to their female wards, under the pretence 
of their being incapable of the ſervices, in order to hold on the lands for an 
unlimited time. This act ſo far alters the old law, that if the heireſs arrives 
unmarried at the age of fourteen, the lord ſhould hold two years longer, 
that he may have time to look out for a proper match to tender her, within 
which time, if he neglects it, he loſes all right to her marriage. On the 
other hand, if the heireſs will refuſe a ſuitable offer, the lord is impowered 
| U | to 
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to retain the lands until twenty-one, and ſo oh ary until he n. 
ceived out of the profits ſatisfaction for the value. e a 


Tun raviſhment of wards from their lords continuing, notwithſtanding 
the ſtatute of Merton, the thirty- fifth of Weſtminſter the ſecond gave the 
writ called Of ravi/bment of ward, and aſſigned a more ſpecdy and beneficial 
method of proceeding, and added to the nn by the . act of 
Merton inflicted on offenders. 


Bor . all theſe regulations concerning marriages, and the 
other many acts made to prevent miſbehaviour of lords to the lands of their 
wards, the ſource of the evil remained in the wardſhip itſelf ; and the evils 
conſtantly followed, inſomuch that for hundreds of years, it was one of the 
heavieſt grievances the ſubject ſuffered. Many were the waſtes done to 
eſtates; many the heirs married contrary to their inclinations, and frequently 
unſuitably, The grievances fell heavieſt on the wards of the crown. 
There were always a ſet of needy. or greedy courtiers ready, if they 
had favour enough to beg, or. otherwiſe to buy at an under rate, the ward- 
ſhips of his minor tenants, of which they were ſure to make the moſt 
advantage; marrying the moſt opulent heirs to their own children, or rela- 
tians, or extorting extravagant ſums, for their conſent. A remarkable in- 
ſtance of this happened ſo lately as Charles the Firſt's time, in the eaſe: of: 
the earl, afterwards firſt duke of Ormond. A long ſuit, had ſubſiſted be- 
tween: the lady Preſton, grand-daughter and heireſ at law of Thomas earl of 
Ormond, and her couſin, the heir male of the family, for that part of the 
eſtate her grandfather had entailed to go with: the. title. At length the re- 
lations on both ſides. thought the beſt expedient to end: this intricate diſpute, 
was by uniting the young relations, who likewiſe had. conceived a ſtrong 
affection for each other; yet, although the king approved bighly thereof, 
did the earl of Warwick, who was grantee af the young lady's wardſhip, 
extort ten thouſand pounds before he woukl e 5 on . 
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by Henry the FEE INE; how 8 as 19 05 was N cp 
TER and how much the crown was defrauded, erected, by a& of parlament, 
'a court called the Court of Wards, to take proper care of minofs, and to an 
fer in a moderate manner for the profits to the king. This for ſome time 
was a conſiderable alleviation of the load, but in the weak reigh of James 
the Firſt, who was governed by his favourites, Somerſet and Buckingham, 
this court was converted into an engine for raiſing their families, by pro- 
viding their numerous and indigent relations with the greateſt heireſſes, to 

the great diſcontent of the antient nobility, who ſaw the moſt opulent for- 
tunes ſuddenly raiſed by private gentlemen, dignified by titles for the pur- 
poſe. And great were the extortions likewiſe for the licenſes that were 
granted to ſome to marry at their pleaſure, The only advantage the public 
reaped at this time from this right of diſpoſal in marriage was, and it myſt 
be allowed to be a conſiderable one, the opportunity it gave the crown of 
breeding the heirs of many families in the reformed religion ; and in juſtice, 
it muſt be owned, this was not neglected, 
Is the eighteenth year of this laſt reign, it was moved in parliament to 
purchaſe off theſe heavy burthens of ward and marriage, by ſettling an 
handſome yearly revenue in lieu thereof on the crown. But the attempt 
did not ſucceed at that time, probably owing to the courtiers oppoſition to 
it, from their own intereſted views. In Charles the Firſt's reign, this court 
was one of the great objects of complaint. At length, on the reſtoration, 
the king conſented to turn all the military tenures, except grand ſerjeanty, 
imo-ſocage, in conſideration of an hereditary revenue ſettled on him, and 
ſo all the fruits thereof ceaſed, and the feudal ſyſtem, which had for ages, 
from time to time, undermined the conſtitution, fell to the ground, though 
very many of the rules of our law, founded on its principles, ſtill retain 
their force. In this kingdom, the equivalent given for this abolition was 
U 2 the 
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the tax of hearth-money, in which, it muſt be owned, the king, 'and thoſe 
who had been his military tenants, were a little too ſharp for the reſt of 


the people, for by the improvements of the kingdom, that revenue is every 
day increaſing to the crown, and almoſt the whole burthen is thrown on the 
lower claſs, who before felt none of the oppraiay, or weight of wan 
and marriage, | : SHITE 
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1 where, jo che original grant, there wers no particular directions to 
the deſcent y for in ſuch caſe the, maxim of the feudal law holds, 
e ating) or, as the common law expreſſes it, Con- 
ventio vincit legem. The firſt rule then was, that deſcendants of the firſt 
MO fn eee The reaſon was, that his per- 

ſonal ability to do the duties of the fief was the motive of the grant, toge- 
cher with the obligation bis fealty laid him under to educate his oft pring to 
the lord's obedience, and to qualify him for his, ſervice in was. It was. 
obſeryed, therefore, it ſhould. go to the firſt purchaſer's collateral relations. 
whom he had no power to bind by his acts, and over whoſe education he 
| had no influence. I mean where it was not particularly otherwiſe expreſſed ; 
for then the collaterals ſucceeded, as the merit of their blaod was part of 
the conſideration ; not ſo properly in the right of heirs, as by . of re- 
mainder, Wanne | 


Tun bert thing to be enquired. is he Son ce hots 
whether all, or which only of them inherited. And here the females and 
their deſcendants, unleſs they were ſpecially named, were totally excluded, 
not merely for their perſanal incapacity, but leſt they ſhould carry the fief 
to ſtrangers, or enemies z and therefore where they were admitted, they 
were obliged to marry with. the conſent of the lord. The third rule is, 
that, unleſs it was otherwiſe ſtipulated, all the ſons ſucceeded equally to 
the father. This was the antient feudal lav, and the law of England in. 
the Saxon times, the relicks of which remain in the gavel kind of Kent, 
and remained in the laſt century in many, if it doth not ſtill in ſore of the 
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principalities of the empire. In France, during the firſt, and a good part 
of the ſecond race, we ſee the kingdom divided among the ſons. There 
are not wanting inſtances of the ſame among the Engliſh Saxons ; and the 
Spaniards contipued the prafticepow den eyen im later ages. But 
the frequent wars, occaſioned by theſe partitions, at length aboliſhed them, 
and made kingdoms to be conſidered as indiviſible inheritances. In imita- 
tion of the ſovereignty, the ſame alteration was introduced | into the 
ſeignories, which made, at this time the principal ſtrepgth of the kingdo 
and which, now the crown was become indiviſible, would, if liable to 
partition, become ſo inconliderable | in 1 power, as to be i the merry ; of the 
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tinuing diviſible, were crumbled i into very ſmall portions, and, of courſe, muſt 
have fallen into indigent hands, was ſuch, that theſe alſo, for the moſt part, 
became deſcendible to a ſole heir. But this, however, was not effected but 
by degrees; for in the reign of Henry the Firſt, though a ſingle knight's 
fee was not diviſible, yet when a man died ſeized of more than one, they 
were diſtributed among his ſons as far as they went; but in his grandſon's 
reign the general law was ſettled in favour of a lingle heir, in the ſame man- 
ner as it has ſtood ever lince. 


Bur it remains to be enquired which of the ſons, in caſe of an indiviſible 
inheritance, ſhould be this ſole heir. In the antient and unſettled times, 8 
the law made no particular proviſion, but, as the lord was the head of the 
military ſociety, and bound to protect it, it was left to his option to fix 
upon the propereſt perſon to do the duties: and an inſtance of the exertion 
of this power we have in England fo late as the reign of Henry the Second, 
who gave the entire military lands of Geoffry de Mandeville to his ſon by 

a ſecond ventre, in the excluſion of the eldeſt by a former wife, for this 
reaſon, es quod melior efſet miles. A trace of this ſtill remains in the caſe of 
a'peerage, deſcendible to heirs general, that 1s, male or female, falling to 

- daughters. 
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daughters. Here the fief being indiviſible, the king may appoint the 
peerage to which, he ,pleaſes, and until he doth fo, it is not indeed extin- 
gvilhed, but licth dormant, being what is called in ee or the cuſtody 
being generally, the beſt qualified, and conſequently almoſt abvays choſen, 
A or the choic 
of the lord, 12 ä 


12 * . * . 2 


r rs 
which of the ſons was to ſucceed, ſeeing the abſolute right of primogeniturg 
was not yet eſtabliſhed in the opinions of men. I anſwer, the uſual praftice 
was for the king himſelf, before his death, to appoint the ſucceſſor; gene- 
rally with the conſent and approbatien of his ſtates, and fometimes, merely 
by his own act, which was almoſt univerſally allowed, and obeyed: by the 
people. But if na ſuch diſpoſition: had been made, the ſtates aſſembled, 
and choſe the perſon themſelves; And theſe appointments generally falling 
on che eldeſt ſon paved We eee e 
caſe vis not always fo. bag | 


1 France Hugh Capet, 13 in wires prevent competi-. 
tion, cauſed his ſon Robert to be crowned, and ſworn allegiance to in his. 
life time; but Robert neglecting the ſame precaution, Henry his younger 
ſon was choſen in preference of the elder, who was obliged to content him- 
ſelf with the dutchy of Burgundy. And if Henry was an uſurper, ſo were 
all the ſucceeding kings of France for three hundred years, till that family 
of Burgundy failed. Henry followed his grandfather Capet's.example, and 
ſo did his ſucceſſors for about an hundred years, and then, the notion of 
the lineal ſucceſſion of the eldeſt ſon being fully eſtabliſhed, the cuſtom of 
2 was laid aſide, as unneceſſar rx. 
Is 
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"In "England the Pate was antiently the fame.” 'Willlatt the Conque- 
ror, though he ſet up a claim under Edward the Confellb”s vil, yer as 
that never appeared; a formal election by which he was choſen, 
deed by dread'of his power, but apparently free, was his title. When pref: = 
ſed to declare a ſucceſſor, he only fignified his wiſh that William might fuc- 
ceed, but declared he would leave the people of England as free as he had 
found them. William accordingly was elected in prejudice of his elder 
brother Robert, and upon his death, occaſioned by an accident; No- 
bert was again excluded, and Henry the Firſt, the third brother, choſen. 
Henry was willing to have the courſe of deſcent ſecured in his offspring; 
and for this purpoſe proceeded i in the method that had been ſo ſucceſsful in 
France, namely, by cauſing his ſon Henry to be crowned, ' and'fworn to. 
But this latter dying childleſs in the life-time of his father, king Henry 
cauſed his daughter Maud to be acknowledged ſucceſſor, and the oath of 
eventual allegiance to her to be taken by his people. However, this pro- 
ject did not ſucceed. No nation of Europe had yet ſeen a crown on the head 
of a female; and Spain was the only country that had ever had a king who 
claimed in a female right. The majority, therefore, upon Henry's death, 
looked upon their oath as inconſiſtent with the nature of monarchy, and void, 
and in conſequence choſe Stephen, who was the ſon of Maud's aunt, and grand. 
ſon of the Conqueror, whoſe whole male iſſue was now ſpent, There was, 
however, a large party in the kingdom who paid a greater veneration to the 
obligation of their oath, and adhered to Maud. Hence was this reign a 
continued ſcene of civil war, until all fides, being wearied out, by mutual 
conſent, ratified by the ſtates of the kingdom, Stephen was allowed 
for life, and Maud's perſonal pretenſions, as a woman, being ſet aſide, her 
ſon, Henry the Second, was declared, and ſworn tO, as eventual ſuc- 


ceſlor. 


Henry 
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eee be- Gee er Abena ad hl 
his eldeſt ſon Henry crowned, but that ungrateful prince conſpiring and 


rebelling againſt him at his death, which likewiſe happened in the life-time 
of his father, the old king fearing the like conſequences, refuſed to crown 
his next ſon Richard; who conſcious of his own ungrateful conduct, and 
ſuſpecting that this refuſal proceeded from partiality to John, the youngeſt 
and favourite ſon, ſtirred up thoſe commotions and rebellions which broke 
his father's heart. Richard was the next heir, and did fucceed, but not 
merely in the right of next heir; for he aſſumed no title but that of duke 
of Normandy, until he was elected and crowned. The title of John was 
notoriouſly by election, and his ſon Henry the Third was the firſt who was 
introduced to his ſubjects by the words, Behold your king, or words equi- 
valent. Thoſe few who adhered to his father, immediately ſwore to him, 
but the majority, who were diſaffected, r e bender meer direc 
reſtoration of the charters. 


From that day the lineal ſucceſſion has been eſtabliſhed, and the crown 
is veſted in the ſucceſſor upon the death of his anceſtor, and the maxim 
prevailed of the king's never dying ; whereas before, the crown was in 
abeyance, till coronation, and the date of the king's reign was taken, 
not as now, from the death of the former monarch, but from the day 
that the ſucceeding one was crowned. Henceforth coronation became a 
mere ceremony, though the form of an election is ſtill continued in it. 1 
have been more particular in this detail, in tracing the origin of the here- 
ditary deſcent of the crown, to ſhew how falſe in fact, as well as in reaſon, 
the notion is of its being founded either on a divine right, or on op rtr 
man coeval with the monarchy. . 


' Hays laid down the rules of deſcent in the old feudal law, in regard 
to the ſons of the laſt poſſeſſor, it will be proper next to mention how far it 
admitted repreſentation, or collateral ſucceſſion, for at firſt both wete ex- 
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cluded. If a man had two ſons, one of which died before him, leaving a 
ſon, the grandſon could not ſucceed to his gtandfather, but the uncle was 
ſole heir. This was grounded partly on the preſumption that the uncle was 


of more mature age, and better qualified to do the lervice ; but this could 


not be the only reaſon, for the rule was general, and held where the grand- 
ſon was of full age and capacity. We muſt have receurſe, therefore, to a 
farther cauſe, which was alſo the ſame that, in thoſe old times, prevented 


_ Collateral deſcents; for if a man had two ſons, by the old law, the eſtate 


was divided between them. If one of theſe died without iſſue, the brother 
did not ſucceed to the ſhare of the deceaſed,” but it reverted, as an eſcheat, 
to the lord. The reaſon of both theſe was, that ke that claims by deſcent, 
muſt claim through the laſt poſſeſſor, and derive his right from him; and 
that right aroſe from the ſuppoſition of his being educated in the fealty of 
the lord, that is, by the laſt poſſeſſor who had ſworn fealty. Therefore the 
grandſon, being educated under the patria poteftas of his father, who, dying 
before the grandfather, had never taken the oath of fealty, was excluded 
the ſucceſſion, as not trained up by a real tenant ; but the uncle was ad- 
mitted to claim from the grandfather, the tenant under whom he was 
bred. 


Turs rule was of ſome advantage to the fendal ſyſtem at that time, as it 
frequently prevented the too great crumbling of fiefs, when almoſt all of 
them were diviſible. For the ſame reaſon a brother could not ſucceed to a 
brother, even in a paternal fief, becauſe he was not educated by the laſt 
poſſeſſor that had done fealty : and though this ſeems very unreaſonable, as 
he had been bred in the fealty of the lord, namely by the father, yet this. 
rule continued for ages, being greatly for the advantage of the king and 
the great lords, in regard to their eſcheats ; as every failure of a lineal de- 
ſcent occaſioned them to happen. Neither was it thought ſevere in thoſe 
early ages by the tenants. As all benefices were originally for life, it was a 
great advantage to have them made deſcendible even under theſe ſtrict 
Umitations. | 


AT 
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Ar length che neceſũty of Charlemagne s grandſons, who had parted the 
empire, and were in eternal broils, extorted from them, in France, a grant 
of the grandſon's ſucceeding in his father's ſhare, by way of repreſentation, 
in imithtion of the civil law, and alfo of brothers fucceeding to brothers in a 
paternal fief, but not in a new one. And about an hundred and fifty years 
che like neceſſity of che emperor Conrad, . 
prune „„„%—ꝙN—u”; leaky, | > 26:2 


2 of the eight nf caljecie] Faccatien robs. bee 
up by degrees, not from any poſitive law. It was firſt extended to uncles 
and coofin-germans, provided it was a ſief deſcended from the grandfa- 
ther ; afterwards to any the next couſin, to the ſeventh degree, deſcended 
from the firſt purchaſer; and at laſt to any, however remote, who could 
prove their deſcent from the firft purchaſer. This was the rule in ancient : 
Inheritances, but with reſpect to new ones, lately acquired, there grew up 
a pradtice of granting them as ancient ones; feudam notum, ut antigum, de- 
tum. Here the fief though really new, was, by means of this grant, ſup- 
poſed to proceed from ſome indefinitely remote anceſtor, at any diſtance z 
and therefore any one, who could prove tnmielf deſcended from a common 
anceſtor of the luſt poſſeſſor, was admiſiible, and he that was neareſt by the 
rules of ſucceſſion was preferred. fri this caſe, therefore, the old rule of re- 
quiring a proof, that the perſon claiming as heir was à deſcendant of the 
body of any anceftor of the laft poſſeſſot, would be abſurd, as defeating the 
tenure of iaveſtiture. Any anceſtor pro re nate might be ſuppoſed the firſt 
purchafer, to fapport the intention of the donor, in his directing it to be 
conſidered xs an ancient Hef, achough in fact modern. So in this caſe, if 
che fief was maſcoline, any male relation, deſcended from male blood en- 
rirely, was inheritabte, even up to Adam: 1 mean if he coukd prove his de- 
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Ir it was deſcendible to females, either by the particular terms of the 
grant, or by the general law of the country; then, as it was ſuppoſed to de- 
ſcend from any lineal anceſtor pro re nata, that anceſtor might be. a female, 
and the deſcendants of females, and they themſelves might be admiſſible. 
The rule then was, to eſtabliſh in this caſe of a fititious deſcent, the ſame 
regulations as in the caſe of a real one. But here the root from whence the 
right of deſcent was to ſpring, was inverted z for as there was no real anceſ- 
tor, an original purchaſer, the perſon laſt ſeized, that is poſſeſſed of the fee, 
was the perſon to be conſidered. As in the old and common caſe of inheri- 
tances deſcending, the reckoning was downwards from the firſt acquirer ; 
in caſe of collaterals, when they were admitted, you begin to reckon lineal- 
ly upwards, and at every ſtep enquire for collaterals deſcended from that 
lineal anceſtor you are upon at the time. | | 

A man purchaſes feudum novum, ut antiquum, and dies without heirs of - - 
his body. This feud is, by the conſtitution of it, preſumed to have de- 
ſcended from ſome of his anceſtors. To find out who is that anceſtor, it 
was likely. to have deſcended from, you muſt look at the law of deſcents: 
the father, in the firſt place, is ſuppoſed the perſon. His children, that is 
the brothers or ſiſters, or their deſcendants; in the firſt place; if none of 
them, the grandfather by the father is ſuppoſed the perſon; then the 
grandfathers deſcendants. The uncles and aunts by the father, and their 
deſcendants, ſucceed in the ſecond place. If none of them, then the great 
grandfather's by the grandfather and father deſcendants, the great uncles 
and aunts and their poſterity ; and if there are none of them, you ſtill go a 
ſtep higher in the male line, till you can trace it no farther, But now you 
begin to invert the rule of tracing up in the male anceſtors, and ſo down- 
wards, and trace up to the female anceſtor of the males, as ſuppoſing the 
eſtate deſcended from her, or her anceſtors. For inſtance, I have ſuppoſed 
the deſcendants of the male line have failed in the great grandfather. His 
wife, therefore, the great grand mother, is ſuppoſed the firſt purchaſer 

. for, 
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for, upon account of the probability of the inheritance coming through 
males, I trace up to her through the father and grandfather z her heirs, 
therefore, ſhall ſucceed, firſt, lineal, then collateral, in the fame manner 
as if the eſtate had deſcended from a remote anceſtor of hers. If none ſuch 
can be found, we deſcend another ſtep, namely, to the grandmother by the 
father, and ſuppoſe the eſtate to have come from her line; and then heirs, 
firſt lineal, then collateral, ſucceed according to their ſeveral ranks. If 
none of theſe, ſo that there is no kindred on the fide of the father, the pre- 
ſumption is, that this ſuppoſed antient feud came from the mother's family, 
and therefore the heirs of her male anceftors are to be traced up, and diſco- 
vered in the ſame manner; and whenever they fail, the heir of the moſt re- 
mote female anceſtor, all through males; and failing them, the heir of the 
next moſt remote, and ſo on, untill the blood of the mother is ſpent; and 
then the eſtate, for want of heirs, reverts to the lord, of whom it is 'hol- 


Socn is the rule of deſcents of new purchaſes granted as if they had been 
ancient inheritances; but this rule was, on the continent, and anciently in 
England, confined to ſuch grants, and them only, wherein this clauſe ap- 
peared in the inveſtiture.¶ But in the reign of Stephen, his neceſſity of gain- 
ing adherents, and the ſame neceſſity of his competitor Henry the ſecond, 
occaſioned ſo many grants of this kind to be made, ſome originally, and 
ethers on: the ſurrender of old ones, that it hath ſince become the common 


law of England, that purchaſes, that is, W ENECITD 
agen eee 


eee e ee eee which are a devi- 
ation e Wa principles of the ancient law, which excluded them and 
their deſcendants entirely. They firſt aroſe from the woman's being the 
principal conſideration of the grant ; as when a lord gave lands in marriage 
with his daughter, ſiſter, niece, kinſwoman, or any other female: here 
che lands being partly given in conſideration of the female blood, it was rea- 
ſonable 
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ol courſe excluded both mother and father. At length, in the tlürteench 
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ſonable they and their deſcendants ſhould be inkerftable. But this was fil 
an exceptios to the general law, and confined to thoſe grants wherein it was | 
mentioned, untill the number of thoſe grants, at length prevailed to have 
this order of ſucceſſion confidered as the yrheral law, and the faccefion of 
males remote, in excluſion of a nearer female (as in cafe of tail male) con- 
ſidered as an exception. The monarchy of France however, and of many 
of the principalities of Germatry, have retained the antient feudal law, -in 
mens. Mon» ene id | 2245 


Tax deſcent of imperial crowns to females, was of a much later date, than 


that of lower fiefs : for here a manly capacity was looked upon as indiſpenſi- 


bly requiſite, The firſt ſtep was admitting a male repreſentative for them, 2 


' uſband or a ſon. This began in Spain. Pelagius, who was of the blood 


royal, having gathered a few of the Spamſh fugitives together, after the 
Mooriſh conqueſt, founded a petty monarchy in the mountains of Aſturias. 
His ſon Favila dying without iſſue, the crown was given to his daughter's 
huſband, and this continued the rule for many ages, where males failed. But 
where the ſon of ſuch female heir was of fufficient age to mount the throne, he 


century, Europe for the firſt time, ſaw a woman ſole inveſted with royalty, 
Joan the firſt of Naples, for Henry the firſt of Englands project in favour of 
his daughter Maud, as we have ſaid before had miſcarried. Margaret of 
Denmark, Sweden and Norway, Joan the ſecond of Sicily, and Iſabella of 
Caftile followed in the next century. In the cane Mary 
and Elizabeth in England, and many ſince in al parts of Europe; fo that at 
preſent the monarchies of Europe are deſcendible to females in general, if we 
except France, and feveral but not all of the principalities of the empire. 
Bohemia and Hungary have received a queen in the perſon of the preſent em- 
preſs in this preſent century, but ſo inveterate are old cuſtoms and opinions, 
that when her faithful Hungarians reſolved to aſſiſt ber to the laſt extremay, 
it was by ſaying moriamur pro rege nofiro Maris Tereſa, not pro ua. : 
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\NE great and firiking diference betwoen allodial and feudal lands 
conſiſted in this, that the former entered into *«ommerce. They 
| were ſaleable or otherwiſe alienable, at the will of the poſſeſſur, either by 
at executed, and taking. effret in his life time, or by will, to take effect 
after his death. They were likewiſe pledges to the king for the good be- 
haviour of the owner, and therefore for his crimes forfeitable againſt him 
and his heirs, They were alſo ſecurity to ner en for ths ee 
he might contract; and, therefore, by following the due caurſe of lam, at- 
tachable and ſaleable, to ſatiafy the demands of a juſt creditor, = 


| Ixevery one of thels reſpects did fei abeo they become übe hen ü- 
ritances, differ from them. The poſſeſſor was but an uſufructury, and his 
power over his lands was checked and controlled by the intereſt others had 
therein. Theſe were the lord and the perſons deſcended from the firſt pur- 
chaſer, The conſent of the lord was abſolutely neceſſary to the tenant's alie- 
nation, to prevent the introduction of an enemy or unqualified perſon into 
the fief; but the conſent of the lord alone was not ſufficient, if there were 
in being any perſons entitled to the ſucceſſion, Thus if A. is himſelf the 
firſt purchaſer of a fee, and hath a ſon, his alienation, eyen with the con- 
ſent of the lord would hold good only ducing his own life; but if he had ali- 
ened with the conſent of the lord before iſſue had, this ſhould be valid, and bind 
the iſſue born afterwards, For here the alienation was made by all the per- 
ſons in being intereſted in the land, and the former contract is by their mu- 
tual act diſſolved, nor is there any wrong done: for it is an abſurdity to 
fay that a perſon not in rerum natura can ſuffer wrong: the conſent therefore 

; | , ef 
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as the lord's in this caſe. | | 12 * 


— from B. ce rf purchlery fo by fon A. before 
the introduction of collateral deſcent, the law was the ſame; but when 
theſe were admitted, it varied for the ſame reaſon. A. could. not alienate. 
with the conſent of the lord and his ſons, without the conſent alſo of all. 
the collaterals intitled, that is, all the agnati, or male deſcendants of B, f 
this would ſtrip them of their right of ſucceſſion. If it deſcended from” 


By this we ſee, it was next to an impoſ- 
which ad been any time in a family (fo many con- 


A | lowed by that law a transfer of the-fief in a particular caſe, even without 
the conſent of the lord. This was called refuting the fief; it was a reſigna- 
tion of it to the perſon who was next in order of ſucceſſion. Here was no 
5 | injury done to the lord, or the agnati, becauſe it went in the ſame manner, 
þ and to the ſame perſons, as if the refuter was abſolutely dead, & gqui/que 
5 | uri ſuo renunciare poteſt. For the ſame reaſons no teſtaments of lands were 
& allowed, except the lord, and all others concerned were preſent and conſent- 
4 


ing; which ſcarce ever happening, it became a maxim of the Engliſh law, 
that lands were not deviſable by will. 


|  Nz1THER were the feudal lands originally forfeitable for the crimes of the 
poſſeſſor for any longer time than his own life, if there were perſons entitled 
to the ſucceſſion, But this rule of forfeiture was afterwards extended to the 
iſſue of the criminal: for as the right of ſucceſſion depended much on the 
ſuppoſition the ſucceſſor was educated in the fealty of the lord, this pre- 
ſumption ceaſed where the father had actually broke his oath of fealty. And 
at length, when the rule was eſtabliſhed, that every perſon muſt claim 


mne LAW % Eg Nb. 97 
. ir a bis the Yer | 
quency of che predecatſor became Jikewiſe a bar to-collaterals, 
; arbor diet irn n ob der iet ht 1 ohn yt 
- Fivoar/citites/ adh wess Gch liable to tha debts contractod by the Puck 
tory. For if the creditor might have fold then far debt, a wide dodr for 
alienation had been opened, by'means.of fittitious debts, contracted by Sol- 
luſion between the creditor d vaſſal. Or even if they were honeſt ones, 
che londs-and- the heirs would have been. deprived of their right. Neither 
could the creditor attach the profits of the-land during the life of the debtor; 
MM rev WWE IIa 5D as to be 
eee fare 
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ccc a Pr 
tory. Bur as times grew more ſettled, and the ſtritneſs of the military ſyſ. 
tem abated; as commerce increaſed, and with it luxury, the propenſity to 
alienation grew up, and became at length ſo ſtrong, in every country, as 
to be irrefiſtable. And it is a ſpeculation not only curious, but very uſeful 
Werren 


Tax bet lep Weed esse Wasdess ag from the pradtice of fub- 
infeoffing. Originally, as I obſerved, in a former lefure, although the 
vaſſals of the king could infeoff, their vaſſals could not; but at the latter 
end of the ſecond race in France, when the power of the crown was de- 
clined, and the great lords were in reality ſoyereigns, acknowledging only 
a nominal dependance on the king, ſome of them, in order to ſtrengthen 
themſelves, and to increaſe the number of their military followers, allowed 
this privilege not only to their immediate vaſlals, but to ſub- vaſſals alſo, to 
an unlimited degree. And when this praftice was once begun, the other 
lords, for their own ſecurity and grandeur, were obliged to follow the 
example. This practice of ſubinfeuding contributed much to the power of 
the lords, and therefore was by them encouraged. But though it was in- 
tended, ys only to extend to part of the vaſlal's fief, the uſage of ſub- 


- Y infeuding 
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infeuding the whole, gained ground, to the great prejudice" of the bew 
when the terms of fobinfeudation were ho better than thoſe 6f the firſt 


grant; and of the lords alſo, who thereby loſt frequently their profitable 


fruits of tenure, their reliefs, watdſhips, and marriages; which, with fe- 
ſpe& to the lords, was 'remedied- 9 n * 
ſtatute of Quia terrorum n W 4 1 
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Iv the mean 628 Hes meets bes . een 
partly becauſe many of theſe were old Roman towns; and their lands and 
houſes allodial, and becauſe thoſe which were not ſo were founded by lords 
on the ſame principles for the benefit of commerce, which could never have 
flouriſhed if a debtor had not full power over his property of all kinds to 
ſatisfy his creditor; and if the creditor, in caſe he was -unwilling, had not 
power to compel him to fell for his juſt ſatisfaction. Alienations, however, 
of one kind were permitted, namely, the founding of monaſteries, . and en- 
dowing of churches. Theſe, through the ſuperſtition of the times, were looked 
upon as being equally. beneficial to the feudal ſociety as ſubinfeudation, by 
engaging God in their intereſt, and even if the lords and their heirs, who 
ſuffered by theſe grants, were willing to diſpute them, they were unable 
to contend with the omnipotent power of the pope and the clergy ;. until at 
length the tyranny of the firſt, and the avarice of the laſt, provoked both 
king and people to reſtrain them by the acts againſt Mortmain, But no 
other alienations were yet allowed without conſent, as before mentioned. 

Ix the reign of William Rufus a particular matter occurred, which 
opened a way for alienation without the lords conſent, and occaſioned a 
prodigious revolution in the landed property of Europe. This was the 
madneſs of engaging in cruſades for the recovery of the Holy Land. A 
crazy friar returning from a pilgrimage to Paleſtine, where he ſaw the 
Chriſtians male-treated, began to preach up this expedition as the moſt | 
meritorious of works; and it is wonderful with what an epidemical conta- 
gion the enthuſiaſm ſpread through all ranks of people. Theſe pilgrims, 
who aſſumed the croſs, had no way of defraying the expence, but by the ſale of 

| | their 
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their, lands, which their lords, if difipelined, dared gt to gainſay, or ob- 
{tru ſo pious a work. But indeed, moſt of them were conſcientiouſiy af- 
fected with the ſame madneſs, as may be ſeen by the great number of king, 


prinors,..and;lerds, hes beageed chemichyes in;oluf6 roles empererines- 
Hob N le n MAR HET 91% 7; por gn bed Redding 2d dt vino 30d” 
Tun Pope and the kings concurred in inflaming this ſuperſtition, bur 
from. different-motives, The Pope did it out of ambition and avarice. 
The former he ſatisfied. by. declaring: himſelf the head of the expedition, and 
thereby attaching to himſelf and his ſer ſuch multitudes of redoubted warri- 
ors by the ſtrongeſt of bonds, conſcientious ſuperſtition. And indeed ſucceſ- 
ſors in that chair afterwards made very good uſe of this example, by preach- 
ing up cruſades againſt ſych Chriſtian kings and princes as diſobliged them. 
But the more immediateadvantage he received was the glutting his avatice by 
a proper ſale of diſpenſations to ſych as had, raſbly, taken the croſs, and after- 
wards found themſelves unable, or unwilling to fulfill the obligation. The 
reaſon chat induced the kings of Europe to promote this ſpirit, I mean fuch 
of them as were not poſſeſſed. with the frenzy themſelves, was the hope of 
abaſing their too great and powerful yaſſals, which would naturally follow from 
the alienation of part of their lands, to equip them for the expedition; and a 
deſire to facilitate che partition of theſe- great geg 
| Wy I TTY 
* n £4 J 307 1 
gpl e ene r 
nyed, that it is no wonder that the intereſt of the lord and the heirs began 
to loſe ground in the opinions of the people, which proceeded ſo far, as 
that, in the other caſes, the lord, on the payment of a moderate fine, ei- 
ther before or aſter, was looked upon as obliged to conſent to the alienation. 
Let us now ſee how the liberty of alienation gained ground, particularly in 
wm Hzxay, the, Firſt's time, a man was allowed. to alienate · his purchaſe, 
but not an eſtate that came by deſcent. This law ſays, Acguiſtianes ſuas det 
1 2 cui 
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but only where the purchaſer had no ſon ; if he had any, it may be a doubt 
whether he'could alienate arly part &'this time. Certilin it s, be could not 
the whole, even in Henry che Second's time. Fer ches Glan ville "Hys 
down the law: 87 vo achten, tant Babuerrt, 1 pur Hr u M 
voluerir, ime qudem 7 6 Fir "fed ee nr: is "Hint port Bm 
vin). ->10renie Ht mom Hd to [oo elf d 
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this time a part Gilly was #licnable, Ad char "Hor Frechy, to all 'Perforis, or 
for any conſideration generally; but Only im particular caſts frrſt to tlie 
church in Frankalmoighe; Tecondly, to one he had done ſervices in war, 
or to the fief in time of peace; thifdy, for or 1h een en ba 
as in Frank- marriage wich his daugkter, fiſter, idee, or chufim. But evety 
day this liberty gained ground, until at length the later uf the heir en 


tirely vaniſhed, and that of the lord" begati;"in military tenrites, to be little 


conſidered, and not ut all in ſocage. However, in Magna Charta ſome 
check was given to that kind of alienition f the Whole fef, that was 
carried on under the pretence of ſubinfeudation. Nullus liber homo det 

de cætero amplius alicui quam ut de rene irre poſit fufſutttriter fieri dimins feudi 
ſervitium ei debitum; and this ſufficiency was bt ag e 
half of the fee | | 


10 trol: 903 ond i 
No proviſion being made inittelsleneGirdwbeatepateia REY they 
generally, though not always, loft their fines; and # method likewiſe was 
invented to obviate their refuſal, by levying fines in the king's courts of 
record, in this manner. They uſed to ſuppoſe that the parties had cove- 
nanted to alienate ; and all writs of covenant (being actions of public concern 
to the juſtice of the kingdom) were ſuable only in the king's court; and 
| by 
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by conſequence this covenant to alienate, was fuable only there, The ſu- 
perivr tourt then being poſſeſſed of the matter, as an adver/ary cauſe, per- 
"mitted the parties (on a fine being paid to the King, in lieu of that which 
he would have received ar the end of the ſuit, from che party that failed) to 
make an amicable agreement or end of the ſuit, which was done by the 
party ſued coming in, and recogiiizing, chüt is, acknowledging in court 
the right of the demandant to the land. This method of comveyunce by 
fine grew up, and till continues to be one of the common affurances of the 
realm. For being tragſacted in à court of record, it obviated the danger of 
future controverſies between parties, Sela ore oo, 8 
nnn Roe rt 


Ar length the ftature of Quie anpores ee, already mentioned, Was 
made, as well to remedy the miſchiefs the lords complained they ſuffered 
by ſubinfeudation, namely, the loſs of their fruits of tenure, as to ſettle 
the doubt, as to the right of the tenants to alienate. This ſtatute entirely 
takes away the lords conſent ; for it gives the tenant free power to ſell, or 
alien the whole, or part of his tenancy; to whom he pleaſed. But then, 
in favour of the lord, it eſtabliſhes, chat if the tenant parts with his whole 
intereſt in the lands, namely, the fee fimple, the aliente ſhould not hold of 
the alienor, but immediately from the alienor's lord, by the ſame ſervices, 
by which he, the alienor, had holden. Thus were the lords, in one re- 
ſpect ſecured in their rights, by the ſtopping the courſe of ſubinfeudations, 
and the tenants got a free liberty of alienation without the conſent of the 
lord, or paying any fine to him. The king, however, not being named 
expreſaly in this act, it was conſtrued not to bind him, as I have ſaid be- 
fore; and his conſent was ſtill required to the alienation of his tenants by 
military ſervice, according to the rule of Magna Charta; that is, if more 
than half was alienated, ſo that the reſidue was deemed unſufficient to an- 
ſwer the ſervices. And this was put out of doubt by the ſtatute De pres 
gativa regis, made the 17th of Edward oy Second, cap. 6. 


Tax 
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7 Tax, Fog Dok free alienation, however, was ſo ſtrong. as to, 
Gon a further mitigation ſo ſoon after, as the firſt year of Edward the Third. 
F or then it was provided, that if the king's military tenant alienated, with- ; 
out licenſe, contrary to the late act, the land. ſo alienated ſhould not be ab- 
ſolutely forfeited as before, but that the king ſhould be contented with a 
reaſonable fine in chancery. Theſe compoſitions were ſometimes diſpenſed 
with, to encourage the tenants to attendance. in in hazardous expeditions z but, 
except in thoſe ſingular caſes, they continued to be paid, until the reign of 
Charles the Second, when knight's ſervice being aboliſhed, ** fell * 
courſe along with it. 
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Sven was the Progreſs the alienation of land made by conveyance inter 
vivos; but the bequeathing lands by laſt will did not keep equal pace with 
it. The firſt ſtep made thereto was by. laying hold of the doctrine of uſes, 
which about the time of Richard the Second was invented by the clergy, to 
elude the ſtatutes of Mortmain, by which their advance from time to time 
was checked. As in every feudal grant there were two eſtates, the abſolute 
propriety in«the lord, a qualified property, namely, the poſſeſſion and pro- 
fits, in the tenant; now that they were prohibited from taking the real 
tenancy, they cunningly deviſed a means of ſubdividing the tenancy, by 
ſeparating the profits from the poſſeſſion. When, therefore, a. man 
had a mind to alienate to the church, as he could not do it directly, 
he infeoffed a perſon to the uſe of ſuch a monaſtery. Here the feoffee 
and his heirs were, in the conſtruction of the common law, the pro- 
prietors, but, in fact, were bare truſtees for the monaſtery, for the uſe of 
which they received the profits. But it may be aſked, if the truſtee or his 
heirs would nat ſuffer them ſo to do, where was their remedy. The cqurts 
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they have ſuffered ſuch neceſſary laws to be defeated by ſuch colluſion, 
though they had been acquainted with theſe divided intereſts. They had 
,xecourſe, therefore, to chancery, where, it being always, to the time of 


Henry 
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pence the Eighth, filled with a churchman, they were ſure to meet favour; 
and this court claiming an equitable power to enforce perſons conſcientiouſly ß 
to fulfil their At a-1e eee wad mn to ſupport and maintain 
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Tauss uſe once e were e e ing particu · 
larly to that I am now upon, the enabling perſons to diſpoſe of their lands 
by will. The manner was thus: A. aliens his lands to B. to the uſe of A. 
himſelf for his life, and, after his death, to ſuch uſes as: he, A. ſhould, 
by his laſt will and teſtament appoint. B. was then compellable in chan- 
cery, not only to ſuffer A. to take the profits during life, but after his 
death to execute the directions of the will, and to ſtand ſubjeQ& to the uſe 
of ſuch perſons as he appointed, and make ſuch eſtates as he directed. This 
method. gained ground every day, as many perſons choſe to retain-their 
power of alienation in their on hands, to the laſt moment of their lives, and to 
keep their heirs, or other expectants, in continual dependance. And it at length 
grew ſo common, that in Henry the Eighth's time, it was thought proper 
to give leave, without going through this round about method, to diſpoſe 
of lands directly and immediately by will: of the whole of their. ſocage 
lands, and of two thirds of the lands holden by knight's ſervice. And this 
latter tenure being, after the Reſtoration, turned into common ſocage, all 
lands, not particularly reſtrained by ſettlement, are ſince become deviſable; 
whereas, before theſe laws, they were only ſo in particular places, by local 
cuſtom. But the ſtatute that gives this power, in order to prevent frauds, 
expreſsly orders ſuch will to be in writing; whence aroſe a diſtinction, as 
to the validity of wills of land, according as theſe lands had, or had not, 
been before deviſable by cuſtom. For thoſe that were ſo before, continued + 
deviſable by will zuncupative, or without writing. 


Bur the reduction of the will into writing was not found ſufficient to - 
prevent forgery and perjury, and therefore the ſtatute of frauds and perju- 
ries has added other ſolemnities, as requiſite to paſs lands by will. It re- 
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bottom, or the top, or in the context of the will, the name of the teſtator, 
written by his own hand, in any place, being ſufficient. And the putting 
his ſeal to the will, though without his writing, has been judged ſuſſcient = 


for bis ſeal is as much his mark, or gn, as his hand wrizing. As 00 


the atteſtation, the ſtatute requires it to be in the teſtator's preſence, hut it 


is abſolutely neceflary, that he ſhould look on and ſee it dove; Therefore, 


if it is atteſted in the room where he lies ſick in bed, with his curtains un · 
drawn, this is a good atteſtation ;. or if it is atteſted in a neighbouring room, 
and the door open; fo that he might . poſſibly ſee it done, this is in his 
preſence. But if the door be ſhut, or the place ſo ſituated that he could 
not by any means ſee the atteſtation, the will is void. 


I $HALL next proceed to involuntary alienation of lands, namely, for pay- 
ment of debts; and then give an account of the origin and progreſs of 


eſtates tail, which were introduced to reſtrain this power of alienation, and 


to reſtore, in ſome degree, the old law of keeping eſtates in the blood of 
the firſt purchaſer, 


LECTURE 
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LECTURE XVI. 

| { 99 | 
HE involuntary alienation of feudal land, namely, the attaching, 
and afterwards the felling it for debt kept pace pretty much, but 
not fra. with the voluntary alienation already treated of. It firſt began 
in cities and trading boroughs, which were either the remains of old Ro- 
man towns; and where, conſequently, the eſtates were allodial; or elſe new 
towns, founded either by the kings, or other great lords; or their demeſnes, 
for the benefit of trades and arts within their own diftrits. External 
commerce, during thoſe confuſed times, was little known or practiſed, the 
Barbarians of the North infeſting the coaſts of the ocean, and the Saracens 
and Moors, thoſe of the Mediterranean. It was the intereſt, therefore, of 
every lord who had ſuch a town on his territory, to give it ſuch privileges 
as would make it flouriſh, , and outrival the towns of like nature on the 
lands of the king, or the neighbouring lords. For the natives of ſuch 
towns were no part of the feudal ſociety, but were in the nature of ſocage 
tenants in the early times, removable, and conſequently ſubje& to be taxed, 
or, as our law calls it, talliagable, from the French word zailler, to cut. 


TaLLIiacz, conſequently, was the cutting out a part from che whole of 
the tenant's ſubſtance, at the will of the lord. Yet this very power of talli- 
age, which the lords were not for a long time inclined to part with, joined 
to their deſire to make their towns flouriſh (that they might be able to bear 
a greater talliage) put them under a neceſſity of making ſuch proviſions, 
and granting ſuch privileges, as were neceſſary for the uſe of trade and com- 
merce, and at length, in effect, deſtroyed that abſolute power of taxation, 
which the king and lords had all along claimed and exerciſed, and which at 
firſt, for their own intereſts ſake (which no doubt they well underſtood) they 
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had uſed with great moderation. But after the diſcovery of the civil law at 
Amalfi in Italy, in the reign of our Stephen, the kings of Europe, who 
found therein an unlimited power of taxation in the emperor, were deſirous 
to eſtabliſh the like authority in themſelves; and for that purpoſe began 
with oppreſſing their nobles with arbitrary ſcutages, or commutations for mi- 


 litary ſervices; and the towns of their demeſne with talliages, not only ar- 


bitrary, but extravagantly beyond their power to pay without ruin. 

Jonx of England was particularly famous for theſe extraordinary char- 
ges for though his title to the crown was, at that time, by many of his ſub- 
jects, and by others abroad, much doubted (as in prejudice of his elder 
brother's ſon Arthur then a minor) and his only juſt claim could be but 
by parliamentary authority, the omnipotence of which was not then fo uni». 
verſally admitted, never was there a prince who carried his prerogative to 
ſuch extravagant and oppreſſive heights. This, at length, occaſioned the 
making Magna Cbarta; partly to aſſert and reſtore the antient liberties of the 
nation, which had been invaded ; partly to alter the old law, in ſuch parti- 
culars as had been the engines of oppreſſion. One of the chief of theſe latter 
remedies was the taking away the right of talliage, unleſs conſented to in 


| parliament. And now were the boroughs emancipated, and the burgeſſes 


made freemen, which before they could hardly be called, while their effects 
lay wholly at the mercy of the Jord. 


Ix the next reign they advanced in importance for as the treaſure of the 
kingdom was in their hands, they were ſure to be favoured and courted on 
both ſides, during the fierce conteſts between the king and the barons. And 
in the latter end of this reign it appears they had got admiſſion into parlia- 
ment, which not a little increaſed their cogſequence. Edward the firſt was 
a great favourer of merchants, and, for the ſecurity of their debts, intro- 
duced the firſt involuntary attachment of lands by the act called fatute mer- 


chant, in the thirteenth year of his reign. 


BEFORE 
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able for debt, but only in the caſe of the king, who, by right of his prero- 
gative, could enter on the lands of his debtor, and geceive the profits, untill 
he. was paid. For the ſame political reaſon, the ſurety alſo for a debt to the 
king, if he paid the debt, was allowed to come in the king's place, and enjoy 
the ſame privilege; but in all other caſes, the chattles were the only mark 
for the debt, This ſtatute, after reciting that merchants had fallen into 
poverty, for want of a ſpeedy remedy for recovering their dues, provides, 
that, in every city or great town, which the king ſhould appoint, there 
ſhould be kept a recognizance, that is, the acknowledgement or confeſſion of 
debts due to merchants, and of the day of payment; and that, in caſe pay- 
ment was not made at the day, they may, or ſhould, on the application of 
the merchant, and inſpection of the roll, impriſon the body of the debtor un- 
til payment; and if no payment were made within three months, (which time 
the debtor was allowed to ſell his chattles or lands) his chattles and lands 
were to be delivered to the merchant creditor, at a reaſonable valuation, or 
extent, as it is called ; that out of the profits he might ſatisfy himſelf. And 
in caſe the debtor could not be found within the juriſdiction of the city or 
town, or had ho chattles or lands therein, then was the mayor to ſend into 
chancery the recognizance of the debt, and the chancellor was to iſſue a writ 
to the ſheriff in whoſe bailiwick the debtor was or had effects, to act in like 
manner. And ſo greatly was the merchant favoured, that though this was but 
an eſtate for years (it being certain, from the valuation, in what time the debt 
would be paid) yet had he, with regard of maintaining actions to recover his 
poſſeſſion, when deprived of it, the privileges of a freeholder given him, by 
expreſs proviſion in the ac. Such was the favour ſhewn to merchants to 

recover their juſt demands, my ere cher coolers Ay 
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sss year übe se nde he mms b in fa- 
vour of creditors who were not merchants, but in a different manner, calledan 


elegit. 1 ſhall here uſe the words of the ſtatute, as they are ſufficiently plain, 
2 3 and 
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and eaſy to be underſtood. © When debt is recovered or acknowledged im 
« the king's courts, or damages awarded, it ſhall be, from henceforth, 'in- 
« the election of him that ſueth for ſuch debt or damages, to have a writ to 
« the ſheriff of fri faciat of the lands and goods” (which was the old re- 
medy againſt the chattles) or that the ſherriff ſhall deliver to him all the 
«4 chattles of the debtor, ſaving only his oxen and beaſts of his plough, 
« and the one half of his land, until the debt be leyied-upon a reaſonable 
« price, or extent.” After this the act gives the ſame privilege as in cafe 
of ſtatute. merchant, to the creditor diſpoſſeſſed. From his making his 
election for the extending the lands, the writ directed to the ſheriff for 
that purpoſe got the name of elagit. The difference of execution juſt men- 
tioned ſhews clearly in how ſuperior a light the legiſlature regarded the inte- 
reſts of commerce. That the debts to merchants, in whoſe proſperity the 
whole community was concerned, might be levied as foon as poſſible, the 
ſecurity by ſtatute merchant gave poſſeſſion. of the whole of the land to the 
creditor ; but the writ of elzgit gave him poſſeſſion of no more than one half. 
Originally men could not alien lands at all. Afterwards they were allowed. 
to alien, but not beyond the half of the fief; and this priticiple or maxim 
was ſtrongly regarded at the time the writ of egit was framed, which was 
before the ſtatute of Quia emptores terrarum, which allowed alienation of 
the whole. So that whatever ſtretches might be found neceſſary, from the 
circumſtances of merchandize, yet, with regard to the kingdom in general, 
a ſmall deviation only was made from the common law, and the elzgit was 
allowed to affect no more by operation of law than a man was ſuppoſed « 
— of alienating by his own deed, 


Two reigns after, namely, the 27th of Edward the Third, when the mart, 
or market of the ſtanding commodities of England, namely, wool, woolfels, 
hides, lead and tin, was removed from Flanders into England, and a court 
merchant was erected in all ſuch places where the ſtaple was fixed, to be 
held by the mayor of the ſtaple, he had power given him to take recognizan- 
ces on the debts contracted at the ftaple, called fatute ftaple, in the ſame 
manner as of ſtatute merchant ; and as the effect thereof was the ſame as of ſta» 


tute 
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tote. merchant, it need not be particularly repeated. However in ſome time 
afterwards, ſtatute metchant was, by cuſtom, extended to others beſides. 
merchants, and became: one of the common aſſurances of the realm. The 
ſtatute ſtaple was likewiſe extended, upon ſurmiſe of the debt being contrac-- 
ted at the ſtaple ; and though an act of Henry the Eighth in England reſtrained 
this latter to its ancient bounds, yet, the ſame act framed-a new kind of fecu- 
rity in imitation of it, common to all the ſubjects, called. a recognizance on: 
that act, which had all the effects and advantages of it. 


Tus ſtatutes of Elizabetli and thoſe fince ker time, concerning bankrupes,. 
have gone much-farther. They not only, in the caſes they extend to, laid 
the whole land open to the creditor, but, inſtead of a poſſeſſion, and gradual | 
diſcharge of the debt, which was all that was given by the ſtatute merchant, 
alegit, or ſtatute ſtaple, they gave him a more ſpeedy: ſatisfaftion, by ena- 
bling him to procure a ſale of the lands. But theſe later Acta having never 
been enacted in this kingdom, I ſhall content myſelf withrhaving barely hinted 
at them, and their effects. 


VotunTary alienations of land having gained ground, and become at 
length eſtabliſhed in England, contrary to the principles of the original: 
law z and it being allowed for a maxim, that he that had a fee ſimple, had 
an abſolute dominion over half of his land, to diſpoſe of as he pleaſed, and, 
in ſome cafes, of the whole; it could not be, but that there would arifg 
many perſons fond of perpetuating their eſtates in their families, and con- 
ſequently diſpleaſed at this power of alienation. The means they uſed to 
attain their ends was under that maxim of law, Tenor inveftitare eſt inſpiciendus, 
or, as we expreſs it, Comventio vincit & dat modum donationi, Every mar, 
therefore, . abſolute maſter of his eſtate, having a right to give it on what 
terms he pleaſed, they began, not as before, to give lands to a man and his 
heirs in general, for that would have given an abſolute dominion, but to- 
heirs limited,. as to the heirs of his body, or to the heirs male of his body, or 
to the heirs of his body by ſuch a woman. Here it was plain enough, that 

none- 
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none were intended to take, but ſuch as came within this: deſcription ; and 


by this means they hoped to defeat the power of alienation; to fene che 


eſtate to the perſons deſcribed, and, — 
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contrary, did not give theſe grants that conſtruction they expected, upon 


the natural preſumption, that every perſon will have heirs of his body, and 


that his poſterity will continue for ever. They conſtrued this to be a fee 
ſimple ; and yet, not entirely to diſregard the intention of the donor, to be 
a fee ſimple conditional; as if the words had been to a man and bit heirs, 


provided he have heirs of his body, and conſequently to be alienable, and 


forfeitable upon a certain event. And one great reaſon of making this 
conſtruction, I take to be the conſideration of forfeiture for treaſon and 
felony, which, by ſuch grants, would be defeated by another conſtruction, 
and men thereby rendered more 1 to commit crimes in als trouble. 
ſome times. | - 


Lr us ſee then what eſtate or power was in donor and donte immediately 
by the grant; and what, upon the performance of the condition, namely, 
the having iſſue, And firſt, the done had immediately a fee ſimple upon 
the grant, contrary to Britton's opinion, that, before children born, he had 
only an eſtate for life, and afterwards a fee. This appears from hence, 
that if a man had aliened in fee before. iſſue had, the donor could not have 
entered upon the lands for the forfeiture, which, if he was-tenant for life, 
he might. For the alienation in fee of tenant for life is an abſolute for- 
feiture, and gives right of entry to the /efſor. The donte, then, having pre- 
ſently a fee ſimple in him, that is, an eſtate for ever, than which there can 
be no greater; it was impoſſible the donor ſhould have any actual eſtate or 
intereſt in the lands. He had not, therefore, a reverſion veſted in him, that 
is, a certain poſitive right of the lands returning to him or his heirs, as he 
would have had, if an eſtate for life only had been granted. He had only 
a bare 
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een of the e dotife' having a fee fimple, no remainder 
could be limited in ſuch an eſtate. If land be given to A. for life or for 
years, and after the efMux of the life or years to B, B. hath preſently a re- 
mainder in the lands for life, years, or in fee, according as the limitation of 
the eſtate isz becauſe it is certain that a life, or term of years, muſt expire. 
But if land be given to A. and the heirs of his body, and, in failure of ſuch 
heirs, to B. and his heirs, this remainder to B, before the ſtatute De Donic, 
was void, for A. had immediately an. eſtate for ever, and therefore the 
limitation over to B. was rejected, as repugnant to the eſtate it depended 
upon. 22 20F N | 1 | | rs wap of | 


Bur though, by ſuch a grant, the don&e got a fee, it being clogged with 

a condition, he had not, to all intents and purpoſes, an abſolute power over 
it, either with reſpect to the donor, or his own iſſue. If the donor aliened 
before iſſue had, this was no bar to the donor, of his poſſibility of reverter; 
but it was a bar to the iſſoe born afterwards, to enjoy the eſtate tail. For 
at this time fathers had a greater liberty to bar their children, than a ſtran- 
ger. Therefore, in this caſe, the alienee and his heirs, were to enjoy the 
lands while the donee, or any iſſue of his body remained. But whenever 
they failed, the donor's, or his heir's poſſibility of reverter, was changed 
into an actual reverſion, and the land became his. For now, by a ſubſe- 
quent event, it appeared, that. the legal preſumption of the eſtates conti- 
nuing for ever was ill founded. Neither, by the having of iſſue, was the 
condition performed to all purpoſes, ſo as to veſt an abſolute fee in the 
donor; for if the donee had died without iſſue, or if his iſſue failed, with- 
out any alienation being made by either, in this caſe alſo, the donor's: poſ- 
ſibility was changed into an actual reverſion. But by having iſſue, the 
condition was ſo far performed, as to enlarge the power of the donee to 
three ſpecial purpoſes firſt, to alien abſolutely, and thereby to deſtroy the 
right 
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| ſtatute of Weſtminſter the ſecond, called De Donis, which by theſe words, 
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right of iſſue, and the poſiibilicy alſo of reverter in the donor; ſecondly, to 
charge and incumber it to the prejudice of both iſſue and donor; and 
thirdly, to forfeit it for treaſon or felony, to the prejudice of both alſo. 
Such was the conſtruction the judges made of theſe grants, which, we ſee, 
gave, in almoſt all caſes, an unlimited power of allonacing; contrary un dhe 
. — 


Bur, in the thirteenth of Edward hs i Ord ct 
ſerve the.grandeur of their families, obtained of that monarch the famous 


quad voluntas danatoris, ſecundum formam in charta Doni ſui, manifefte expreſ+ 
ſam, de cetera obſervetur, created a new kind of inheritance, eflates tail, 
which very much reſemble the old feudal donations, that were only de- 
ſcendible to the iſſue of the firſt feudatory. Let us ſee the conſequence of 
theſe words. Firſt, ſince the will of the donor was to be obſerved, it fol- 
lowed, that neither the done, nor his iſſue, ſhould have power to alien, 
incumber, or forfeit : the conſequence. of which was, that he could no 
longer have a fee ſimple, as theſe are inſeparable incidents to ſuch an eſtate ; 
but a leſſer eſtate, called Fee tail, from the French word Tailler befare- 
mentioned, 4 beings like other leſſer eſtates, carved out of the fee 


ſimple. 


Wat it to be aſked, in whom did the fee ſimple reſide? it is plain it 
could be in none other but the donor, who had it originally in him. 
Therefore, by this ſtatute, the poſſibility of reverter, which the donor had, 
was changed into an actual preſent intereſt, called a reverfion in fee forepie. 
But it was not always neceſſary that the fee ſimple ſhould be in the donor; 
for eſtates tail, being now leſs than a fee ſimple, it became poſſible to li- 
mit a remainder thereon which ſhauld be good: Thus, if a gift be made 
to A. and the heirs of his body, and, in failure of fuch heirs, to B. and his 
heirs; in this caſe, there is no reverſion : for the donor hath parted with his 
whole eſtate, but A. hath an eſtate tail, and a remainder in foe ſimple. 
| ; N Many 
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Many remainders may be limited on one another, as for inftance, an eftare 
may be given to A. for years, remainder to B. for life, remainder to C. in 
tail, remainder to D. in tail, remainder ts E. in fee firaple; but if the laſt 
remainder is not in fee ſimple, but in fee tail, then is che reverſion in foe n- 
ple to the donor. ; 


Howeves, although a tenant in tail after this ſtatute could alien only for 
his own life, his heir in tail was not aflowed to enter upon the aliente with- 
out firſt proving his right in a court of law, and this is what is meant by 
ſaying, though a tenant in tail could not deſtroy the «tate tail by his alienation, 
yet be could continue it. The reaſon of this is that all eſtates of inheritance 
are preſumed fee ſimple, until the contrary is proved, and it would be un- 
juſt to remove a poſſeſſor, who came in by a title apparently fair, until the 
weakneſs of that title appears judicially. This rule, however, extended on- 
ly to eſtates corporeal, that lay in liveries, not to incorporeal ones, that lay 
in grant; which ſhews that this maxim of its working a diſcontinuance pro- 
ceeded from the feudal principle, of protecting the poſſeſſor, becauſe he 
was to do the feudal duties. 


Taz ſtatute to guard theſe inheritances from alienations, expreſsly pro- 
vides, that even a fine levied of them in the king's courts of record ſhould 
be ipſo jure null. 


Tux method of recovering ſuch lands ſo diſcontinued, is by a writ called 
a Forntedon, from the words forma doni, of which writ there are three kinds, 
according to the title of the perſons who bring them ; formedon, in the rever- 
ter, in the deſcender, and in the remainder. Formedon in the reverter lies for the 
donor or his heirs, and lay at the common law after the failure of iſſue, where 
the alienation was before iſſue had; but ſince the ſtatute, upon the failure 
of iſſue, it lies, though the alienation be after. Formedon in deſcender lies for 
the iſſue in tail, when the anceſtor has aliened, and is given by the ſtatute.* 
The form of it is as follows, © the king to the ſheriff of greeting, com- 
mand A. that he juſtly, and without delay, reſtore to B. ſuch a manor, 
Aa « &c, 


9 
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« Kc. which C. gave to D, and the heirs of his body, and which, after 
« the death of the faid D, ought to deſcend to the ſaid B. the fon of the 


« ſaid D. by the form of the aforeſaid gift, as he ſays.” Formedon in remain- 


der lies for a remainder man in tail, or his iſſue, after the particular eſtate 
previous to his (whether it be for years, life, or in tail) is ſpent. In the re- 
verter, inſtead of the word deſcend, it is revert z in the remainder, remain. 

Havmo ſhewn the origin of eſtates rail, I ſhall next conſider their conſe, 
quences, and future fortune. Xh | 


+> 
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LECTURE XII. 


HE following are the words of my lord Coke. When all eſtates 

« were fee. ſimple, then were purchaſers ſure of their purchaſes, 
« farmers of their leaſes, creditors of their debts; the king and lords had 
e their eſcheats forfeitures, wardſhips, and other profits of their ſeignories : 
e and for theſe, and other like caſes, by the wiſdom of the common law, all 
« eſtates of inheritance were fee ſimple ; and what contentions and miſ- 
« chiefs have crept into the quiet of the law by theſe fettered inheritances 
« daily experience teacheth us,” By this enumeration of his, of the ad- 
vantages that attended eſtates of fee ſimple, it is eaſy to ſee who were the 
ſufferers, and wherein they ſuffered, by the introduction of eſtates tail, 
But it is a little ſurprizing that he ſhould make ſuch a flip as to ſay that, be- 
fore this, creditors were ſecure of their debts by all eſtates being fee ſimple ; 
when the firſt ſtatute that gave them any hold of lands was made after this 
ſtatute De Donis, in the latter end of the ſame year of the king's reign, the 
thirteenth of Edward the Firſt. Thoſe, indeed, who had landed eſtates at 
that time, and their poſterity, were great gainers hereby, but the king and 
the nation in general were ſufferers. The nation ſuffered by the check that 
commerce, then juſt ariſing, received, by ſo much lands becoming unalie- 
nable, and the crown ſuffered in a double reſpect ; firſt by the opportunity it 
afforded to ſtrengthen and explain the great eſtates of the lords, and ſecondly 


by the ſecurity it gave when enlarged. 


Soow after the conqueſt, the eſtates of the Engliſh lords were enormous, 
William brought over an army of 60,000 men, not levied by himſelf, (for 
he was unable to raiſe or defray the expences of a third of that number, out 
of the province of Normandy,) but conſiſting chiefly of adventurers, who 

Aaz engaged 
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engaged in the expedition on the promiſe of forfeited un in proportion 
to the numbers they brought with them. Accordingly, ſome had ſeven 
hundred manors, others five, four, three, two, one hundred, or leſs; in- 
ſomuch, that alt the lands of England, (if we except the kings demeſnes, 
the church lands, and the little properties annexed to cities and boroughs) 
were in no more than about feven hundred hands, the principal of which 
were petty princes, like the dukes and counts of France. 


Wrzt1am was fenſible, from the 1 how dange- 


rous fuch large grants would prove to the authority of the crown, and he 


accordingly moderated them as well as his circumſtances would permit. 
That the king might not be too far removed from the view of the lower 


people, by the interpoſition of the great lords, their immediate ſuperiors, 


he did not, as in France, leave the whole judicial power, and the profits of 
the county courts in the earls, but juſtice was. adminiſtered in the king's: 
name by his ſheriffs ; who, as being deputies of the earls, were called Vice 
Comites, and who accounted for the profits to the king, except as for the- 
one third, which in England was the earl's proportion; and in after times, 
upon new creations, the third alſo was referred to the king, and only a cer» 
tain ſtipend out of it, generally twenty pounds a year, aſſigned to the earl.. 


AnoTHER means he uſed of diſarming them of the too great powers im-. 
moderate eſtates would have given them, was avoiding the rock the French. 
court had ſplit on, the giving vaſt territories, lying contiguous to each. 
other, in fief, whereby all the followers were immediately in the view and at. 
the call of the lords. William acted more prudently. He generally gave to an 
earl twenty knights fees, which was the proportion of an Englifhtearldom in 
the country, whoſe title he bore; perhaps thirteen, or a barony, in another 
county; and the remainder, he was to give, either in baronies in diſtant 
counties, or more generally in ſingle knights fees, diſperfed through all En- 
gland. This was his general method, except to a few of his near relations, 
to whom he gave palatinates with jura regalia, which were exactly in the na- 
ture of the French dutchies and counties. 


| AxorhzR 
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eee ſucceſſors, was the 
making all his grants feminine fiefs. For as, in a courſe of ſeveral deſcents, 
it muſt happen that lineal males would frequently fail, by admitting the 
daughters in that caſe, theſe vaſt inheritance were frequently broken, as 
females facceeded equally. His fucceſſors followed his plan, and for that 
purpoſe, not only permitted, but encouraged their great vaſfals to alien, 
and difmember their properties; and whenever a great eſcheat fell, were al- 
ways fure, unleſs there was a prince of the blood to be provided for, to divide 
it into many hands, 


Born kings and, people received the advantages, and would have re- 
ceived more, if this policy. had continued. The immediate tenants of the 
crown being encrenſed in number, and leſſened in wealth, were not able to 
confederate ſo eaſily againſt, the crown; and, fenſible of their being 
weakened, had occaſion for the ſupport of the lower rank of the people, 
whom, conſequently, they treated with more gentleneſs and equality than 
before, But this ſtatute of entails. put a ſtop to the progreſs of that courſe 
things were in; eſtates became unalienable, and indivifible. The property 
of no lord could leſſen; and if it happened, as it frequently did, that they 
acquired either by deſcent or marriage, or the purchaſe of an eſtate not tied 
up, a new entail connected it inſeparately with the old one; and thus the 
lords, towards the end of the Plantagenet line, grew up to ſuch a pitch of 
power, as was dangerous to the conſtitution, and when they were divided 
into the factions of the York and Lancaſter, deluged the land with blood. 


Tux king ſaw the miſchief betimes, but the miſchief was done. The 
act was paſſed; and to get it repealed was impoſſible. They had nothing 
left, but to find means to elude it by conftruftion of law, wherever they 
could. The ſcheme was readily embraced by the judges and lawyers, Who 
had raiſed great outcries againſt theſe fettered inheritances, and were joined 
by all the trading and induſtrious people, and even by the younger branches 

of 
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of theſe great families, whoſe fathers were thereby diſabled to provide for 


THz firſt means found out was by collateral warranty. Before this ſtatute 
all warranties by an anceſtor bound the heir at law, although no land de- 
ſcended from that anceſtor, upon the preſumption that no man would diſ- 
inherit his heir, without leaving him a recompenee. But this could be no 
longer the law in general; for, if ſo, the anceſtor in tail might, by his 
warranty, defeat the tail, contrary to the ſtatute, which ſays, The will of 
the donor ſball be obſerved, They therefore made now a diſtinction between 
a lineal warranty and a collateral one. Lineal warranty is that which is made 
by tenants in tail; collateral, that which is made by one who is a ſtranger 
to the entail. In the firſt caſe they held it no bar, unleſs aſſets deſcended ; 
that is, an eſtate in fee ſimple, equal in value. But in the latter caſe, that 
no aſſets deſcended, they held it at bar as at common law. ; 

To illuſtrate this by an example, If lands are given to A. and the heirs 
male of his body, and A. aliens with warranty, this is lineal warranty, and 
ſhall not bind the ſon ; but if B. the brother of A. who has nothing to ſay 
to the entail, joins in the alienation with warranty, or releaſes to the alience 
with warranty, or diſſeizes A, and then aliens with warranty, and dies with- 
out iſſue, ſo that A's ſon is his heir, this warranty is collateral to the entail, 
and without aſſets ſhould bind the ſon of A, as at common law. At firſt 
view it may ſeem ſurpriſing how this conſtruction gained ground againſt the 
expreſs words of the ſtatute, Voluntas donatoris de catero obſervetur ; for the 
will of the donor was certainly as much defeated by a collateral, as by a 
lineal warranty; but the judges took advantage of the preamble of the 
act, which, reciting the miſchief, ſpeaks only of the alienation of the tenant 
in tail, that is of lineal warranty. They reſtrained, therefore, out of diſ- 
favour to theſe fettered eſtates, the general words in the enacting part, to 
the particular caſe mentioned in the preamble, on this ground, that the 


common law was not to be altered without it appeared undeniable that the 


legiſlator 
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legiſlator intended it; and here, as to collateral alienation, they are ſilent. 
This was the firſt device uſed to defeat eſtates tail, namely, by getting a 
collateral relation, whoſe heir the iſſue in tail was to be, to concur in the 
alienation, and to bind himſelf and heirs to warranty; which was generally 
A — e e 
by the eſtate tail, ſince it could in no caſe come to him. | 


| . ̃˙ Ä aaa 
ſettled, attempts were made to prevent its taking effect, and to continue 
ſuch eſtate notwithſtanding. Jude Richel, in Richard the Second's time, 
led the way; he having ſettled lands on his eldeſt ſon in tail; remainder to 
his ſecond ſon in tail; adds, that the lands are given on this condition, 
that, if the eldeſt ſon ſhould alien, that inſtant his eſtate ſnould ceaſe and 
determine, and the land remain to the ſecond ſon and the heirs of his body. 
Here he imagined he had got clear of collateral warranty, becauſe the firſt 
eſtate was to determine, and the ſecond to commence immediately on the 
alienation, and before any collateral warranty could deſcend on the ſecond. 
But the judges determined this condition to be void; for which Littleton 
gives three reaſons, drawn rather from the art of law, on 
ciples of plain reaſon. * 


Ix every reign, from Edward the Firſt down to Edward the Fourth, bills 
were brought into 'parliament to repeal the ſtatute De Donis, as Coke in- 
forms us, but had conſtantly miſcarried, as the eſtates of the majority in par- 
liament were entailed. The only relief found out at that time againſt their 
miſchiefs was this collateral warranty; and if Richel's conditions were to 
be adjudged good, all eſtates tail would have been made with ſuch condi- 
tions, and there would have been an end of that method of defeating them, 
The ſame was the fate of a ſimilar ſettlement of judge Thirning, who took 
the advice of his cotemporary judges, in wording his condition ſo as to 
make it effectual; but their ſucceſſors were of a different opinion, and re- 
jected it. However, theſe collateral warranties not being to be got in all 

caſes, 
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when he ſhould defend, makes default, fo judgment is given for A. againſt 
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caſes; the relief was but partial, and extended only to particular cuſen 
And the tenant in tail himſelf could by no aft of his, in concurrence 
with any other perſon, —_— —— —_— | 


Ar length the judges found out a device, by a fition in law, toehable 
him to bar his iſſue, and all remainders, and reverſions. A. brings his 
action real againſt B, tenant in tail, and alledges the lands In tail wo be his, 
A's right and inheritance, when in truth he hath no title thereto; B. comes 
in, and voucheth C. to warranty, who enters into warranty, and after, 


B. and for B. to recover in value againſt C. Here, though C. has no land 
to render in value, the judges have conſtrued B, and all that ſhould come 


after him, to be barred z becauſe if C. ever after purchaſed lands, theſe 


lands might be recovered from him, by virtue of the former judgment; 
and fo there was a poſſibility of a recompence. Though this deciſion at 
firft created great outcries, and even in Henry the Eighth's reign was but 
weakly defended in equity and conſcience, by the author of Door and Stu- 
dent, yet the judges, for the public good, conftantly adhering to it, and 
theſe common recoveries being taken notice of and approved of by ſubſe- 
quent acts of parliament, are at length grown to be common aſſurances of 
lands, and, paſſing in the court of record, are the beſt ſecurities of 


eſtates. 


Tux bearing of eſtates tail, by fine paſſed in the king's courts, grew up 
another way, and is founded on an act of parliament in Henry the Seventh's 
reign, and is indeed, properly ſpeaking, a partial repeal of the ſtature De 
Donis, fince it puts it in the tenant in tail's power to deſtroy it, by obſerv- 


ing certain ſolemnities. Though common recoveries had been invented 


ſome years before, yet as they had not had time to grow up to fuch a de- 
gree of firmneſs as to be ſufficiently depended upon, their legality was ftill 


doubted, and it was not certain that future judges would give them the 
ſame 


Lecr. 1 LAW $06 ENGLAND. 185 
ſame conſtruction which-their predeceſſors had done. Therefore, that po- 
litic prince Henry the Seventh; who faw, in all its lights, that ſuperiority | 
which the preſervation of landed property in their families gave to the no- 
bles, a ſuperiority which had coſt ſome of his predeceſſors their lives and 
crowns, freed. lawyers from the trouble of inventing future devices againſt 
entails, by getting the famous act paſſed in the fourth year of his reign, 
which made a fine, with proclamations to congludy all perſons, ſtrangers a as 
well as eue 
1 et 2111 29118 Stohed aiif ien apy 

Te eee EOS eee e che ſtatute De Boni, that 
a fine levied of entailed lands ſhould be ip/o jure null, and it is the intent of 
this act, on the contrary, that a-fine, levied with the preſcribed ſolemnity, 
ſhould be valid to bar the perſons therein intended to be barred. There is 
a clauſe, indeed, in this act, ſaving the right and intereſts of all perſons, 
which aecrued after the ingroſſing of the fine, they purſuing their rights 
within a certain time after they accrued. This clauſe was apparently thrown 
in to make the act paſs, and to deceive the enactors into an opinion, that it 
would not affect eſtates tail; and on this clauſe a doubt occurred in that 
reign, whether the iſſue of tenant in tail could be barred by this ſtatute, and 
that, notwithſtanding by the tenor of it, privies were barred. The queſtion 
was, whether the ſtatute meant privies to the fine, or privies to the eſtate of 
the perſon levying it? The iſſue were not privies in the firſt ſenſe, but were 
in the latter. The judges embraced the opportunity this ambiguity gave 
them, of defeating entails, and bound the iſſue by the fine. A ſtatute of the 
ſucceeding prince approved of that conſtruction, gave it retroſpect, and pre- 
vented all ambiguity for the future. 


Tnuus were eſtates tail no longer certain perpetuities, but defeaſible upon 
performing certain requiſite ſolemnities. Still however they continued not 
to be forfeitable for etimes, which was a point not to be got over without an 
act of parliament, and there was little likelihood of obtaining ſuch an one; 
but Henry the Eighth ſnatched the lucky opportunity his ſituation gave him, 
of gaining this important point, in the 26th year of his reign, when he had 

B b - quarrelled 
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quarrelled with the Pope, and all hope of accommodation vaniſhed; when a 
ſentence of excommunication was denounced: againſt him, and numbers of 
kis ſubjects, many of them of great fortunes, bigotedly attached to the old 
religion, were known to meditate rebellios. The parliament; the majority 
of which were of the new profeſſion, ſeeing no other means to preſerve the 
ſecurity of the ſtate, and the proteſtant religion, ow at AO 
paſſing of an act for that up 4 | 

HowsveR, there were not wanting perſons after this, villages create per- 
petuities, in which they were always diſappointed by the-deeifioa of the jud- 
ges. The firſt device was by giving eſtates upon condition, that if tenants ' 
in tail ſhould levy a fine, or ſuffer a recovery, the eſtate ſhould ceaſe, and go 
over to the next ĩſſue entitled. But the judges rejefted ſuch condirion,] for 
the ſame reaſon as in Richel's caſe, They adjudgedhe right of barring by 
a fine or recovery to be an incident inſeparable to a ſes tail, and all conditions 


repugnant thereto idle and void; for how could the law ſuffer that an eſtate by 


previous act of the donor, ſhould/upon a judgment at law, become veſted 
in any other perſon than him who recovered ? Theſe ingenious conveyancers, 
finding that the limitation upon breach of the condition came too late, as 
the eſtate had already gone in another channel, framed the condition thus; 
that if tenant in tail ſhould go about to levy, &c. of mate any covenant to levy,, 
or hold any communication about levying, &c. the eftate ſhould then, &. But 
theſe were all condemned upon the old principle, and ſtill more for their 
vagueneſs and uncertainty, \ 
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8, i in my former lectures, I drew a general ſketch of the nature and 
form of the governments that prevailed among the northern nations 
whilſt they remained in Germany, and what alterations enſued on their be · 
ing removed within the limits of the Roman empire, it will be now proper 
to ſhew, in as brief a manner as may conſiſt with clearnefs, the nature and 
conſtitution, of a feudal, monarchy, when eſtates were become hereditary, 
the ſeveral conſtituent parts thereof, and what were the chief of the peculiar 
rights and privileges of each part. This reſearch will be of uſe, not only to 
underſtand our preſent conſtitution, which is derived from thence, but to 
make us admire and eſteem it, when we compare it with that which was its 
original, and obſerve the many improvements it has undergone, From 
hence, likewiſe, may be determined that famous queſtion, whether our 
kings were originally abſolute, and all our privileges only conceſſions of 
theirs z or whether the chief of them are not originally inherent rights, and 
coeval with the monarchy ; not, indeed, in all the ſubjects, for that, in old 
times, was not the caſe, but in all that were freemen, and, as all are ſuch 


now, do confequently. belong to all. 1 


To begin with the king, the head of the political body. His dignity 
and power were great, but not abſolute and unlimited. Indeed, it was im- 
poſſible, in the nature of things, even if it had been declared ſo by law, 
that it could have continued in that ſtate, when he had no ſtanding force, 
and the ſword was in the hand of the people. And yet it muſt be owned 
his dignity was ſo high, as to give a ſuperficial obſerver ſome room, if he 
is partially inclined, to lean to that opinion. All the lands in his domi- 
nions were holden of him. For, by degrees, the alladia had been changed 
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into, and ſuppoſed to have been derived from, his original grant, and con- 
ſequently revertible to him. But then, the land proprietors had (on ful - 
filling the conditions they were bound to) a ſecure and permanent intereſt 
in their poſſeſſions. He could neither take them away at pleaſure, nor lay 
taxes or talliages on them by arbitrary will, which would have been little 
different. Since, in Magna Charta, we find the people inſiſting that the 
king had no right to aſſeſs the quantity of eſcuage, which was a pecuniary 
commutation for military ſervice, nor to lay talliages on his other ſubjetts, 
but that both muſt be done in parliament. He was a neceſſary party to the 
making new laws, and to the changing and abrogating old ones; and from 
him they received their binding force, inſomuch that many old laws, though 
paſſed in parliament, run in the king's name only. For, in thoſe days, 
perſons were more attentive to ſubſtance than forms; and it was not then 
even ſuſpected, in any nation of Europe, that any king would arrogate to 
himſelf a power ſo inconſiſtent with the original freedom of the German na- 
tions. Nay, in France, to this day, the king's edicts are not laws, until 
regiſtered in parliament, which implies the conſent of the people, though 
that conſent is too often extorted by the violent power that monarch has al- 
ſumed over the perſons and liberty of the members of that body. 


Tus dignity of the king was rere in the eyes of the people, not 
only by the ſplendor of his royalty, but by the lowly reverence paid him 
by the greateſt of his lords. At ſolemn feaſts they waited on him on the 
knee, or did other menial offices about his perſon, as their tenures re- 
quired, and did their homage and fealty with the ſame lowly and humiliat- 
ing circumſtances thar the meaneſt of their vaſſals paid to them. His per- 
{on likewiſe, was ſacred, and guarded by the law, which inflicted the moſt 
horrible puniſhment for attempts againſt him: neither was he to be reſiſted, 
or accountable for any private injury done perſonally by himſelf, on any 
account whatſoever, For the ſtate thought it better to ſuffer a few perſonal 
wrongs to individuals, than to endanger the ſafety of the whole, * render. 
ing the head inſecure. 


Bur 
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Bur the greateſt of the kingly power conſiſted in his being entirely en- 
truſted with the executive part of the government, both at home and abroad. 
Ar home juſtice was adminiſtered in his name, and by officers of his ap- 
pointment. He had, likewiſe, the diſpoſal of all the great offices of the 
ſtate, with an exception of ſuch as had been granted by his predeceſſors in 
fee, and of all other offices and employments exerciſed in the kingdom im- 
mediately under him. Abroad he made war and peace, treaties, and truces 
as he pleaſed. He led his armies in perſon, or appointed commanders; 
and exerciſed, in time of war, that abſolute power over his armies that i is 
eſſential to their preſervation and diſcipline. But how was he enabled to 
ſupport the expence of the government, or to provide for the defence of 
the kingdom, or carry on a foreign war; ſince, if he was not furniſhed in 
that reſpect, theſe high ſounding prerogatives had been but empty names, 
and the ſtate might have periſhed ? and if he could at pleaſure levy the ne- 
ceſſary ſums, he being ſole judge of the neceſſity, both as to occaſion and 
quantity, as Charles the Firſt claimed in the caſe of ſhip-money, the ſtate of 
the ſubje& was precarious, and the king would have been as abſolute a mo- 
narch as the preſent king of France or Spain, 


But abundant. proviſion was made on this head, and that without overs 
burdening the ſubject, for ſupporting the ordinary expences of the govern- 
ment. A vaſt demeſne was ſet apart to the king, amounting, in England, 
to one thouſand four hundred twenty-two manors, as alſo many other 
lands, which had not been erected into manors. Beſides theſe, he had the 
profits of all his feudal tenures, his worſhips, marriages, and reliefs ; the. 
benefit of eſcheats, either upon failure of heirs or forfeiture z the goods of 
felons and traitors ; the profits of his courts of juſtice; beſides many other 
caſualties, which amounted to an immenſe revenue; inſomuch, that, we 

are informed, that William the Conqueror had 1061 105. a day, that is, 
allowing for the comparative value of money, near four millions a year; 


ſo that Forteſcue might well ſay, that, originally, the king of England was. 
| the 
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the richeſt king in Europe. Such a ſum was not only ſufficient for the oc- 
caſions of peace, but out of it he might ſpare conſiderably for the exigen- 


cies of war. | 


| Tais revenue, however great, was not ſufficient to ſupport a war of any 
importance apd continuance, befides the extraordinary expence of govern- 
ment. :It remains, therefore, to ſee what proviſion. this conſtitution made, 


in addition to what the monarch might ſpare, for the defence of England, 


as it might be attacked either by land or ſea. For the former, every ſea- 
port was, in proportion to its ability, obliged to find, in time of danger, at 
their own expence, one or more ſhips properly furniſhed with men and 
arms; which, joined to ſuch other ſhips as the king hired, were, in gene- 
ral, an overmatch for the invaders. But if the enemy had got footing in 
the country, the defence at land was by the knights or military tenants, 
who were obliged to ſerve on horſeback in any part of England; and by 
the ſocage tenants, or infantry, who, in caſe of invaſion, were likewiſe 
obliged to ſerve, but not out of their own country, unleſs they themſelves 


pleaſed, and then they were paid by the king. 


Wirn reſpe& to carrying on offenſive war into the enemy's country, the 
king of England had great advantages over any other feudal monarch. In 
the other feudal kingdoms the military vaſſals were not obliged to ſerve in 
any offenſive war, unleſs it was juſt, the determination of which point was 
in themſelves; but William the conqueror obliged all to whom he gave 
tenures to ſerve him «bicunque; and though he had not above three hun- 
dred, if ſo many immediate military tenants under him, yet theſe were 
obliged, on all occaſions, to furniſh ſixty thouſand knights compleatly 
equipped, and ready to ſerve forty days at their own expence. If he wanted 
their ſervice longer, he was obliged to obtain it on what terms he could. 
There is, therefore, no reaſon to wonder that the king of England, though 
maſter of ſo comparatively ſmall a territory, was, in general, an overmatch, 
in thoſe early times, for the power of France. As for infantry in his foreign 

Wars, 
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wars, he had none obliged to attend him. Thoſe he had were ſocage te- 
nants, whoſe ſervices were certain; fo that he was obliged to engage, and 
pay them, as hired ſoldiers. As the ſocage tenants-in his dominions had a 
good ſhare bf property,” and enjoyed-it without oppreſſion, it is no wonder 
the Engliſh archers in thoſe days bad a gallant ſpirit, and were as redoubt- 
able as the'Engliſh infantry is at preſent. - 


To ſupport theſe military tenants, who ſerved after the neceſſary time, 
and likewiſe his infantry (as the ſurplus of his ordinary revenue would not 
ſuffice) he had cuſtoms and ſailiages, and aids and ſubſidies granted by parlia - 
ment. Theſe cuſtoms, or ſo much paid by merchants on the exportation 
of goods, were of two _—_ as paid either by merchant ftrangers, or by 
merchant denizens. 


Tu cuſtoms paid by merchant ſtrangers were not originally ſettled by 
act of parliament, but by a compact between the merchant ſtrangers and : | 
king Edward the Firſt, In the Saxon times the king had a power of ex- 
cluding ſtrangers from his kingdom, not merely with an intention of 
inducing their own people to traſſick, but chiefly to keep out the Danes, 
who were the maſters of the ſea; leſt, under pretence of trade, they might 
get footing in, and become acquainted with the ſtate of the kingdom. They 
were, accordingly, admitted by the kings upon ſuch terms as the latter 
were pleaſed to impoſe; but Edward, who had the ſucceſs and proſperity 
of his kingdom at heart, came to a perpetual compoſition with them: gave 
them ſeveral privileges, and they gave to him certain cuſtoms in return, 
What ſhews they had their origin from conſent is, that the king could not 
raiſe them without applying to parliament. The cuſtoms of natives or 
denizens were, certainly; firſt given to the king by parliament; though 
this has been denied by ſome, merely becauſe no ſuch act is to be found, 
as if many of the antient acts had not been loſt; but there are acts and 
charters ftill extant, which expreſsly ſay they were appointed and granted 
by parliament, without the power of which they could not be either altered 


or enlarged. 
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Tan difference between the cuſtoms and the other aide, 1 hive..men: 


tioned, viz. talliages and ſubſidies, is, that the latter were occaſional; | 


granted only on particular emergencies, whereas the cyſfoms were for ever. 
If it'be aſked how they came to be granted/in that manner, we muſt refer 
back to the original ſtate of boroughs and their inhabitants, traders, in the 
feudal law. In France, the Roman towns were taken into protection, and 
had their antient privileges allowed them ; -but in the feries of wars' that 
happened in that country for ages, every one of them in their turns were 
lord; and as, now, theſe lords had learned that the Roman emperor laid 
on taxes at his pleaſure, it was but: natural they ſhould claim the ſame right, 


eſpecially over towns they had taken in war. The burgeſſes, therefore, be- 


came ' in the nature of villains, not indeed of common villains, for that . 
would abſolutely have deſtroyed trade, but with reſpect to arbitrary taxation, 
which, however, if the lord was wiſe, was never exorbitant. In England, 
I apprehend, they became villains ; for the Saxons were a murdering race, 
and extirpated the old inhabitants. However, wiſe kings, conſidering the 
advantages of commerce, by degrees beſkbwed privileges on certain places, 
in order to render them flouriſhing and wealthy; and at length, about the 
time of Magna Charta, or before, when every uncertain ſervice was varying 
to a certainty, this privilege was obtained for merchant adventurers. But 
the other burgeſſes, that did not import or export, and likewiſe villains, 
were ſtill talliageable at will. This was reſtrained by Magna Charta, which 


declares all talliages unlawful, unleſs ordained by parliament. 


To come to the latter head, whether taxes, aids, and ſubſidies can be 
aſſeſſed by the king, as ſole judge of the occaſion, and the quantum — or 
whether they muſt be granted by parliament, was the great and principal 
conteſt between the two firſt princes of the unfortunate houſe of Stuart and 
their people, and which, concurring with other cauſes, coſt the laſt of them_ 
his life and throne, (to ſay nothing of the divine hereditary right urged on 


the king's behalf, and which, if examined into ſtrictly, no royal family in 


Europe 
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Europe had leſs pretenſions to claim) both ſides referred. themſelves to the 
antient conſtitution for the deciſion of this point. The king's friends urged 
that all lands were holden from him by ſerviees, and that this was one of 
his prerogatives, and a neceſſary one to the defence of the ſtate, They 
produced ſeveral inftances of its having been done, and ſubmitted to, not 
only in the times of the worſt, but of ſome of the beſt kings ; and as to 
acts of parliament againſt it, they were extorted fram the monarchs in par- 
ee eee ave e e 
r 


1 on the other hand, infited that, in Eng- 
land, as in all other feudal countries, the right of the king was founded on 
compact; that William the Conqueror was not maſter of all the lands in 
England, nor did he give them on theſe terms; that he claimed no right 
but what the Saxon kings had, and this they certainly had not; that he 
eſtabliſhed and confirmed the Saxon laws, except ſuch as were by parlia- 
ment altered; that he gave away none but the forfeited lands, and gave 
them on the ſame terms as they were generally given in feudal countries, 
where ſuch a power was in thoſe days unknown, They admitted, that, in 
fact, the kings of England had ſometimes exerciſed this power, and that, 
on ſome occaſions, the people ſubmitted to it. But they inſiſted, that moſt 
of the kings that did it were oppreſſors of the worlt kind in all reſpects ; 
that the ſubjects, even in ſubmitting, inſiſted on their antient rights and 
freedom, and every one of theſe princes afterwards retracted, and confeſſed 
they had done amiſs, If one or two of the beſt and wiſeſt of their kings 
had practiſed this, they inſiſted that their anceſtors acquieſcence once or 
twice, in the meaſures of a prince they had abſolute confidence in, and at 
times when the danger, perhaps, was ſo imminent as to ſtare every man in the 
face, (for it was ſcarce ever done by a good prince) as when there was not 
a fleet already aſſembled in the ports of France to waft over an army, ſhould 
not be conſidered as conveying a right to future kings indiſcriminately, as a 
ſurrender of their important privileges of taxation. They inſiſted that theſe 
Cc good 
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good and wile kings had acknowledged the rights of the people z chat they 
excuſed what they had done, as extorted by urgent noceſſity, for the preſer- 
vation of the whole; that, by repeated acts of parliament, they had dif- 
avowed this power, and declared ſuch proceedings ſhould never be drawn 
into precedent. They obſerved, that there was no occafion for the vaſt de- 
meſa of the king, if he had this extraordinary prerogative to exert: when 
ever he pleaſed. They denied the king's divine right to the ſucceſſion of 
the crown, and that abſolute unlimited authority that was. deduced from it. 
They inſiſted that he was a king by compact, that his ſucceſon de- 
pended on that compact, though they allowed that a king intitled by that 
compact, and acting according to it, has a divine right of government, as 
every legal and righteous magiſtrate hath. They ioferred, therefore, that 
he was a limited monarch, and conſequently that he and his fuccefiors were 
bound- by the legiſlative, the fupreme authority. 


THz advocates of the king treated the original compact as a chimera, and 
deſired them to produce it; which the other ſide thought an unreaſonable 
demand, as it was, they alledged, tranſacted when both king and people 
were utterly illiterate. They thought the utmoſt proof poſlible was given 
by quoting the real acts of authority, which the Saxon kings had exerciſed; 
among which this. was not to be found; that the Norman kings, though 
ſome of them had occaſionally practiſed it, had, in general, both bad and 
good princes, afterwards.diſclaimed the right, and that it never had (though 
perhaps ſubmitted to in one or two inſtances) been given up by their 
anceſtors, who always, and even to the face of their beſt princes, inſiſted 
that it was an encroachment on thoſe franchiſes they were intitled to by 
their birthright. 


Sven, in general, were the principles on which the arguments were 
maintained on both ſides: for to go into minutiae, would not conſiſt with 
the deſign of this undertaking. I apprehend it will be evident from this 
detail of mine, though I proteſt I deſigned to repreſent both ſides fairly, 
that 
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chat 1 am inclined to the people in this queſtion. I own I think that any 
one that conſiders itnpartially the few monuments that remain of the old 
Saxon times, either in their laws or hiſtories, the conſtant courſe ſince the 
| conqueſt, and the praftice of nations abroad, who had the fame feudal 
policy, muſt acknowledge, that though this right was claimed and exerciſed 
by John, Henry the Third, Edward the Firſt, Second, and Third, Richard 
the Second, and Henry the Eighth, it was in the event diſelaimed by every 
one of them, by the greateſt of our kings, Edward the Firſt and Third, 
and Henry the Eighth, with ſuch candour and free will, as inforced confi- 
dence in them; by the others, in truth, becauſe they could not help it. 1 
hope I ſhall Rand excuſed, if I add, that the majority of thoſe who engaged 


in the civil war, either for king Charles, or againſt him, were of the ſame 


opinion. For, had he not given up this point, (and indeed he did it with 
all the appearances of the greateſt ſincerity) he would not have got three 
thouſand men to appear for him in the field. But, unfortunately for his 
family, and us, (for we ſtill feel the effects of it from the popiſh education 
his offspring got abroad) his conceſſion came too late. He had loſt the 
confidence of too many of his people, and a party of republicans were 
formed; all reaſonable ſecurities were certainly given; but upon pretence 
that he could not be depended upon, his enemies prevailed on too many to 
inſiſt on ſuch conditions, as would have left him but a king in name, and 
unhinged the whole frame of government. Thus the partizans of abſolute 
monarchy on one ſide, and the republicans, with a parcel of crafty ambi- 


tious men, who for their own private views affected that character, on the 


other, rented the kingdom between them, and obliged the honeſt, and the 
friends to the old conſtitution, to take ſide either with one party or other, 
and they were accordingly, for their moderation and deſire of peace, and a 
legal ſettlement, equally deſpiſed which ever they joined with. 


I $HALL make but one obſervation more; that though it is very falſe rea- 
ſoning to argue from events when referred to the deciſion of God, as to the 


matter of right in queſtion ; I cannot help being ſtruck with obſerving, that 
Cc2 though 
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though this has been a queſtion of five hundred years ſtanding in England, 
the deciſion of providence hath conſtantly been in favour of the people, If 
it has been ſo in other countries for two hundred or two hundred and fifty 
years paſt, which is the utmoſt, let us inveſtigate the cauſes of the difference, 
and act accordingly. The antients tell us it is impoſſible that a brave and 
virtuous nation can ever be ſlaves, and, on the contrary, that no nation that 
is cowardly, or generally vicious, can be free. Let us bleſs God, who hath 
for ſo long a time favoured theſe realms. Let us act towards the 
that reigns over us, as becomes free ſubjects, to the guardians of A 
and of the natural rights of mankind ; but, above all, let us train poſterity, 
ſo as to be deſerving of the continuance of theſe bleſſings, that Monteſquieu's 
prophecy may never appear to be juſtly founded. | 


© ENGLAND, (ſays he) in the courſe of things, muſt loſe her liberties, 
« and then, ſhe will be a greater ſlave than any of her neighbours.” ö 


LECTURE 
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IE CTURE XIX. 


AVINCG, in the laſt lecture, began to draw the outlines of a feudal 
| monarchy, particularly, as it antiently was in England, in order that 
it may be more eaſy to underſtand the nature of our preſent conſtitution z 
and to ſee how far, and in what particulars, it has deviated from its origi- 
nal, either for the better, or the worſe ; and having, for that purpoſe, be- 
gun with the regal prerogatives, and particularly with that important one, 
the raiſing of money, it will be proper to proceed to the king's power as to 
the /aws, either in the making, repealing, altering, or diſpenſing with them: 
for theſe powers are now exerciſed by the ſovereigns in almoſt all the mo- 
narchies that were antiently feudal, and have been claimed likewiſe in Eng- 
land. That this power could not originally have been in the king, in any 
feudal ſtate, is plain from the detail I have given of the old German go- 
vernments, and of the gradual progreſs and formation of the European 
kingdoms from thence ; and it would not only be an entertaining, but uſeful 
ſtudy for gentlemen of fortune, to trace, through the hiſtory of every na- 
tion, the ſeveral ſteps whereby the liberties of the people have been under- 
mined, until the whole power hath ſettled in the monarch; but I ſhall con- 
tent myſelf with a few obſervations on this ſubject, drawn from the Hiſtory 
of England, and ſuch as, in my apprehenſion, will be ſufficient to ſettle 
this point as to us. 


Ir the monarchies on the continent were not abſolute in this reſpect, much 
leſs could the Saxon kings pretend to ſuch a power, from the very nature of 
the foundation of their kingdoms. The Franks, the Goths, the Burgun- 
dians, and others on the continent, were led to conqueſt by thoſe who had 
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been previouſly their kings, and who had a ſtable and ſettled authority over 
them. Very different was the ſettlement of the Saxons in Britain. Neither 
Hengiſt, nor Kerdick, nor any of their firſt kings, had been kings in Ger- 
many. They were mere leaders of companies of freebgotersy. who had af. 
ſociated themſelves firſt for plunder, and afterwards to fix themſelves in new 
ſeats, in imitation of the other German nations. Their leaders, therefore, 
could have no powers, but what were conferred upon them by their fol- 


lowers; and that law-making was not one of thoſe powers, appears from the 
frequent meetings of their witenagemots, which was the name they gave to 
their general aſſemblies, or parliaments; and from all the laws of theirs 
now extant being made in them. It was the boaſt of the good and wiſe 
king Alfred, that © he left the people of England as free as the internal 
« thoughts of man,” a ſpeech which could never have proceeded from the 
mouth of one who had the leaſt notion of the almighty power of kings over 
the laws. His ſucceſſors were of the ſame opinion. The law of Edward 
the Confeſſor, which was ratified by the Conqueror, ſays, Debet rex omnia 
rite facere in regno, & per judicium procerum regni, and if omnia, ſurely the 
making and repealing of laws, the moſt important of all, 


Ovx hiſtorians and records from that time down undeniably ſhew who, 
in every age, were the legiſlators, and that the kings alone were not ſo. 
The ſame is expreſsly delivered by all the old writers on the law, Glanville, 
Bracton, Britton, Fleta and Forteſcue, Nay ſome of them, in their zeal - 
for liberty, have gone ſo far, as to pervert the meaning of the civil law, 
which, in their time, was in high repute, and to deny the abſolute power of 
legiſlation to the Roman emperor. The civil law ſays, Quod principi placet 
legis babet vigorem; but how doth Bratton comment upon it? 14 , nox 
quicquid de voluntate regis temere praſumptum eſt, ſed quod confilio magiſtratuum 
ſaurom, rege auctoritatem preſtante, & habita ſuper hoc deliberatione & traflatu, 
recte fuerit definitum. 


Ir 
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Ir muſt, however, be owned that many of our princes were very de- 


ſirous of affuming this power. In the reign of our Henry the Firſt, a per- 


fect copy of the civil law being diſcovered at Amalfi, the princes of Europe 
got an idea of a monarchy more powerful and abſolute than either kings 
or people had for many centuries before any notion of; and they were, in 
general, defirous enough to ſtretch, if they could, their limited prerogative 
to the height of the antient imperial deſpotiſm ; but to do this by their own 
authority was impoſſible. A wiſer way was purſued. The excellency of 
this law was, on every occaſion, extolled, not only as providing remedies, 
and determining, in many cafes, where the feudal cuſtoms were ſilent, but 
on account alſo of its juſtice and equity. Praiſes that, it muſt be owned, 
do belong to this law where the abfolate authority of the prince is not con- 
cerned. Foundations for the teaching this law were eſtabliſhed in all the 
univerſities, and the proficients therein were ſure of ample encouragement. 


Taz popes, likewiſe, who wanted to ſer themſelves up in the ſeat of the 
old emperors, contributed nor a litrle, in thoſe days of ignorance, to ſpread 
it; ſo that it is not wonderful that it got ground in every country almoſt on 
the continent; and being melted into, and conjoined with the feudal cuſ- 
toms, contributed not a little to rhe deſtruction of the freedom of the antient 
conſtiturions. The ſame method was attempted in England, but not with 
the like fucceſs. The foundation of profeſſorſfips, the introducing that 
law, and its forms, into the courts that were more immediately under the 
king's influence, as the courts of the conſtable, the admiral, and of the uni- 
verſities, and the high employments its profeſſors obtained, ſufficiently ſhew 
the fondneſs many of our kings had for it. But the common lawyers and 
parliament perceived the deſign, and foreſaw the conſequences that might 
follow. Their oppofition was ſteady and ſucceſsful; and if they did not 
baniſtr it from the courts wherein it had got footing, at leaſt they ſo Eid 


and circumſcribed it, as to prevent its future progreſs, 
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Tux kings who had any wiſdom or prudence, in order-to'diflemble their 
real deſign, gave way to theſe reſtrictions, and waited: far-more'favoutss./ 
ble opportunities, but the imprudent and haughty Richard the Second 
avowed himſelf an open patron to this law. When the duke of Ireland, 
the archbiſhop of York, and others his minions, were-accuſed in parliament- 
of high treaſon, and the evidence being known to be ſo full as that they 
muſt be convicted, he made this weak attempt to ſcreen them. He got 
his judges, who were his creatures, to declare the proceedings againſt theſe 
perſons null and void, as not being regulated according to the forms pre- 
ſcribed by the civil law : but the barons, provoked at ſuch a bare-faced at- 
tempt, inſiſted they were regular, as agreeable to their own cuſtoms, and 
declared poſitively they would never ſuffer England to be governed by the 
Roman civil law, and paſſed ſentence of high treaſon againſt the judges. 


Wuencs that king's fondneſs for this law aroſe may be ſeen from the uſe 
he put it to, the protection of the inſtruments of his tyrannical adminiſtra- 
tion; and from the many wild and unguarded declarations he made; eſpe- 
cially that relative to his commons, that ſlaves they were, and ſlaves they 
ſhould be, and to his parliament, that he would not at their requeſt diſcharge the 
meaneſt ſcullion in bis kitchen. But though this prince was pleaſed to ſay, that 
the laws were in bis breath, and that be could make and unmake them at bis 
pleaſure, he did not think the time was come to put that vaunt in execution, 
He took, therefore, another way of uſurping the legiſlative power. Hav- 
ing gained over a majority of the returning officers, and either intimidated 
or gained over the moſt powerful of the nobility, he called the famous par- 
liament at Shrewſbury, after having nominated to the returning officers 
whom they ſhould return; and, as he expected, this parliament, if ſo it may 
be called, was complaiſant enough to compliment the king with his heart's 
deſire. The former ſentence againſt the judges was reverſed, and conſe- 
quently the civil law ſet up as the ſtandard in trials of treaſon. And they 
indirectly transferred the whole legiſlative power to the ſovereign in the fol- 
lowing manner. 


A 
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As there had been many petitions left unanſwered, - and many motions 
undecided, they gave the power of deciding theſe, or other matters that 
might ariſe before the next parliament, to the king, twelve peers, and fix 
commoners. For this committee, they choſe ſuch perſons, the majority of 
whom were at the devotion of the king, and gave him and the majority 
power to fill up vacancies ;. thereby rendering the calling any future parlia- 
ment abſolutely unneceſſary. - Thus was the conſtitution ſubverted, and in 
its ſtead ſet up an oligerchy in appearance, but in truth an abſolute mo- 
narchy. But as wiſely and happily as Richard thought he had conducted 
this affair, by which he ſuppoſed he had gained his long wiſhed-for end, 
neither the ſeeming authority of parliament, nor the anathemas thundered 
in the pope's bull againſt the contravenors, could ſatisfy the people that 
they were not ſtripped of their ancient rights, or that the king and his com- 
mittee were rightful legiſlators. What ſentiments the nation ,entertained 
appears from their deſerting him as one man, and following the firſt ſtan- 
dard that was fet up againſt him. 


Since the days of this unfortunate Richard, no king of England hath, 
in open and expreſs terms, aſſumed to himſelf ſingly the right of legiſlation. 
Though James the Firſt plainly claimed it, by implication, in many of his 
ſpeeches, particularly in thoſe famous words of his, that as it was blaſthemy 
fer man to diſpute what God might do in the plenitude of his omnipetence, ſo wwas 
it ſedition for ſubjefts to diſpute what a king might do in the ſulneſs of bis poxwer, 
But it would be doing injuſtice to the houſe of Stuart not to acknowledge 
that ſome of the princes before them, particularly the Tudors, though they 
did not pretend to make Jaws, yet iſſued out many proclamations, or as of 
fate, as they were afterwards called, to which they exacted the fame unli- 
mited obedience as if they had been laws enacted by parliament. This is a 
point worthy conſideration, for if all proclamations, or acts of the king and 
his council, require unlimited obedience, it is to lictle purpoſe whether we 
call them laws or not, ſince ſuch they are in effect. But this, I think, 


will be pretty plain, if we make a proper diſtinction between ſuch procla- 
Dd mations, 
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mations, or acts of the king, as ate particular exertions of the execurive 
power, which the law and conſtitution hath entruſted him with, and ſuch 
as, affecting the whole people, ſhould in any wiſe alter, diminifh, ' or vr 


9 


ate. 91-1 eee eee 10 e nent 


To give ſome few inſtances of the firſt ſort. The appointment of magiſ- 
trates, the proclaiming war or peace, the laying on embargoes, or'perform- 
ance of quarantine, the ordering erection of beacons in times of danger of 
an invaſion, the granting of eſcheated or forfeited eſtates, and many more, 
are the antient and undoubted prerogatives of the king alone, and the ſub- 
je& who reſiſts, or diſobeys, in ſuch caſes, is as much a rebel, or diſobe- 
dient ſubject, as if theſe acts were exerciſed by the whole legiſlature. But 
with reſpect to making general rules and ordinances, affecting the previous 
rights of the people, the caſe is very different. For if ſuch were to be uni- 
verſally obeyed, it is equivalent to ſaying, that ſubjects have, properly 
ſpeaking, no rights at all, but hold every thing at the will of the king; a 
ſpeech which the moſt deſpotic monarch in Europe would not venture to 
advance. 


How EVER I will not carry this ſo far as to deny that there may caſes 
happen, wherein the king may have this right, and wherein his proclama- 
tions and orders, even relating to ſuch points, ought to be obeyed, The 
caſes, I mean, are thoſe of a foreign invaſion, or inteſtine rebellion, when 
the danger is too imminent to attend the reſolutions of parliament. In fuch 


caſes the conſtitution is, for a time, ſuſpended by external violence, and as 


ſalus populi ſuprema lex eft, every man is under an obligation to uſe his ut- 


moft endeavours to reſtore it, and, conſequently, obliged to obey him; to 
whom the conſtitution has particularly entruſted that care. Inſtances of this 
kind did happen during the confuſions raiſed by the houſes of York and 
Lancaſter, and the princes were accordingly obeyed. Theſe precedents 
doubtleſs gave a handle to their ſucceſſors, who had no competitors to the 
throne, to exerciſe the ſame power in more ſettled times. But this was uſed, 

at 
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at firſt., in à cautious, and ſparing, manner and Henry the Eighth, who 
was a monarch as. unlikely to make undue condeſcenſions to his people a5 
ever lived, as glad to derive, is from the grant of parliament, that his pro- 
clamations ſhould have the force of laws, which was, in truth, giving into 
his hands the legiſlative power for * 
n to INIMINIOQGE 2. 11 FiO | * 14 

En great ſucceſſor,- Elizabeth, we this ndite Sackon. and it will 
be worth while to diſcover the reaſon why a people, in antient times, ſo 
jealous of their privileges, ſhould to the one prince explicitly give up, and 
quietly ſuffer the other to uſurp this power, ſo eſſential to a limited conſtitu- 
tion. And the cauſe. I take to be the critical ſtate the nation ſtood in with 
reſpect to religion. The bulk of the people, glad to be delivered from the 
yoke of papal tyranny, and dreading its reſtoration, were willing to arm 
their. princes with a power ſufficient to protect their religion from foreign 
and domeſtic enemies; and about religion indeed, this power was at firſt 
principally exerciſed, on the footing of the papal ſupremacy being tranſ- 
ferred to the king. Their end was attained : Papiſts and Puritans were 
both kept under, and happy in the enjoyment of their religion, they did 
not conſider the conſequences ; that this very weapon might be uſed, by a 
prince of another ſtamp, to root out the very religion they were ſo fond of, 
and that, by admitting this exertion of power in a matter of ſo high conſe- 
quence, it would naturally be uſed in others that appeared of leſs, 


Tuis was what accordingly happened. Proclamations on other points 
iſſued; and monopolies in trade were introduced. All monopolies, un- 
doubtedly, were not deſtructive to trade. Where a new traffick has been 
diſcovered, and one that requires a large expence, and is liable to many 
hazards, it is very reaſonable that the firſt undertakers ſhould have the 
trade for a time confined to them, that, by the proſpect of extraordinary 
profit, they may be encouraged to promote and ſettle that commerce on a 
ſolid bottom. Such monopolies, inſtead of hurting, tend to the promotion 
of traffick, and are not without ſimilar inſtances in former times, I mean 
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the kings of England appointing the towns for the ſtaple; and had Elizab&th 
and James confined themſelves to the erection of the Ruſſia, the Turky, 
and Eaſt India companies, and that for a limited term, their conduct would 
have deſerved the higheft applauſe ; but that was far from being the caſe. 
Monopolies were introduced in the antient, the moft common and moſt 
neceſſary commodities, to the great impoveriſhment of the nation by the ad- 


vance of prices. 


Ar firſt it may ſeem ſtrange that the wiſe Elizabeth, who, on all occa- 
ſions, ſeemed to have her people's wealth and eaſe at heart, ſhould follow 
ſo deſtructive a courſe. But the great end of all her actions was the ſecuring 
herſclf on the throne, and one of the principal means ſhe uſed for that end, 
was the aſking money from her people as ſeldom as poſſible. Hence pro- 
ceeded the long leaſes of the crown lands, at fmall rents and large fines, 
and hence all the monopolies; which ſhe ſold to the undertakers; but better 
had it been for her ſubjects, to have raiſed the ſums ſhe wanted by an addi- 
tional ſubſidy, or an eaſy tax, than to pay to the monopoliſts what they had 
advanced, with their exorbitant profits beſides. What Elizabeth began out 
of policy, James continued, to ſupply his profuſion, to ſuch an extraordi- 


nary degree, as diſguſted his people, provoked his parliament, and at laſt 
made himſelf aſhamed, infomuch that he revoked above twenty. And now 


no monopoly can be raiſed but by act of parliament, except in caſe of a new 
invention, and that but for a ſhort term of years. 


I cou now to the di/per/ing power, another prerogative which the Stu- 
arts claimed, and which coſt the laſt of them the throne. As no ſtate can 
ſubſiſt without mercy as well as juſtice, the king hath the power of diſtri- 
buting this mercy, and exempting a convicted criminal from the penalty of 


the law, but this is only where the conviction is at his ſuit ; thus the king 


can pardon a murderer convicted on an indictment in the king's name, but 
if he was convicted on an appeal by the next relation, the king cannot. The 
pardon belongs to the appellant. But there is a wide difference between a 

pardon, 


Lec. 191 L AWS oT ENGLAND. 205 
pardon, that is remiſſion of puniſhment after the fact, and diſpenſing, which 
is giving a previous licenſe to break the law. A general diſpenſation is, in 
fact, a repeal, and a particular one is a repeal quod bunc, and therefore can 
belong only to the legiſlature, The Roman emperors, and the popes, as 
legiſlators, aſſumed this power, and Henry the Third, an apt pupil of his 
lord and maſter the pope, introduced the practice into England. In his 
reign a patent, with a non obſtante to any law whatſoever, was produced 
into court before Rager de Thurkeby, and this honeſt judge was aſtoniſhed 
at the innovation, as Matthew: Paris tells us in-theſe words: Quad rum com- 
periſſet, ab alto tucens ſuſpitia ds prediia adjefionis appoſuione, dixit, ben, 
ben hos utquid dies expefiavimus, ecce, jam civilis curia exempla ecclefiaſtice, 
conquinatur, & a ſulphureo fonte rivulus intoxicatur. 


LECTURE 
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EXT. in . are the lords, that hold eee 
him by military ſervice, as long as that ſpecies of tenure ſubſiſted 
and whom, from their privilege of ſitting in parliament in their own rights, 
are frequently called Lords of Parliament, and in common ſpeech are called 
Peers, though that word properly ſignifies any co- vaſſals to the fame lord. 
Thus every immediate vaſſal of a baron are peers of that barony, and the 
accurate deſcription of the great perſonages I am ſpeaking of is Pares Regni. 
Of theſe there were, antiently, two ranks only, in England, Earls and 
Barons. Indeed, abroad allo, to ſpeak properly, there were but two like- 
wiſe ; for there was no difference in power and privilege between the dukes 
and counts, or earls. But as every earl is a baron, and ſomething more, and - 
as it is a maxim of our law, that every lord of parliament firs there by vir- 
tue of his barony, it will, in the firſt n be neceſſary to ſee what a 


baron is. 


Tur word baron of itſelf originally, did not, more than peer, ſignify an 
immediate vaſſal of the king; for earls palatine had their barons, that is, 
their immediate tenants; and, in old records, the citizens of London are 
ſtiled barons, and ſo are the repreſentatives of the cinque ports called to 
this day. Baron, therefore, at firſt ſignified only the immediate tenant of 
that ſuperior whoſe baron he is ſaid to be, but by length of time it became 
reſtrained to thoſe who, properly and exactly ſpeaking, were barones regis 
& regni, and even not to all of theſe, but to ſuch only as had manors and 
courts therein, For though, by the principles of the feudal conſtitutions, 
every immediate military tenant of the crown, however ſmall his holding, 

Was 
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was obliged to affiſt the king with his advice, and entitled likewiſe to give 
or refuſe his aſſent to any new law or ſubſidy, that is, to attend in parlia- 
ment. - This attendance was too and burthenſome upon ſuch as had 
only one or two knights fees, and could not be complied with without their 
ruin. Hence aroſe the omiſſion of iſſuing writs to ſuch, and which, being 
for their eaſe, they acquieſced in, attendance in parliament being conſidered 
at. that time as a burthen. Thus they loſt that right they were entitled to- 
by the nature: of their tenure, until the method was found out of admitting 
them by repreſentation. Hence aroſe the diſtinction between tenants by 
barony, and tenants by knight ſervice in the capite of the king. The former 
were ſuch military tenants of the king, as had eſtates ſo conſiderable as qua- 
lied them, without inconvenience, to attend in parliament, and who were 
therefore entitled to be ſummoned. The quantum of this eſtate was regu- 
larly thirteen knights fees and one third, as that of a count or earl was 
twenty; that is, as a knights fee was then reckoned at twenty pounds per 
annum, the baron's revenue was four hundred marks, or two hundred fixty- 
ſix pounds thirteen ſhillings and four-pence, and the earls four hundred 
pounds, anſwering in value of money at preſent to about two thouſand fix 
hundred, and four thouſand pounds yearly. 


Sven was the nature of all the baronies of England for about two hun- 
dred years after the conqueſt ; and they are called baronies by tenure, be- 
cauſe the dignity and privileges were annexed to the lands they held; and 
if theſe were alienated with the conſent of the king (for without that they 
could not) the barony went over to the alience, The manner of creating 
theſe barons was by inveſtiture, that is, by arraying them with a robe of ſtate, 
and a cap of honour, and girding on a ſword, as the ſymbols of their dig-- 
nity. Of theſe Matthew Paris tells us there were two hundred and fifty in 
the time of Henry the Third, and while they ſtood purely on this footing, it 
was not in the king's power to encreaſe the number of the baronies, though 


of barons perhaps he might. For as William the Conqueror was obliged to- 


gratify ſeveral of his great officers according to the number of men they. 


brought, with two or more baronies, whenever theſe fell into the hands of 
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cron. 
the crown by "Ag either for want of heirs, or by forfeiture, it was, in 


the king's power, and was his intereſt, to divide them into ſepatate hands, 


The ſame thing likewiſe happened, when, by an intermarriagd wich an 
heireſs, more baronies than one came N er mei and 


elcheated tothe crown. fg wo of 5 H cius 
, +334 f 5 " ONE —_— 

Burr the number of theſe feudal baronies could not, Andy or properly 
ſpeaking, be encreaſed by the king; for they could be created only vut of 
lands, and there were no lands vacant to create new ones out of, for the 
king's demeſnes were, in thoſe days, unalienable. However, we find, at 
the end of Henry the Third's reign, and even in John's, that the number of 
baronies were actually encreaſed, and a diſtinction made between the barones 
majores, and minores. The majores were thoſe who ſtbod upon the old 
footing of William, and had lands ſufficient in law, namely, the number of 
knights fees requiſite. The minores were ſuch as held by part of a barony ; 
as when an old barony deſcended to, and was divided among ſiſters; in 
which caſe, when the huſband of the ſiſter whom the king pleaſed to name, 
was the baron of parliament; or elſe were newly carved out of the old baro- 
nies that had fallen in by eſcheat; as ſuppoſing the king had granted fix 
knights fees of an old barony to one, to hold with all the burthens, and to 
do the ſervice of an entire barony, and the remaining ſeven and one third to 
another, on the ſame terms. But the attendance of theſe minor barons alſo, 
at length became too burthenſome for their circumſtances, and many of 
them were glad to be excufed. The kings took then the power of paſſing 


by ſuch as they thought unable, by not ſending them writs of ſummons, 
and John extended his prerogative even to omit ſummoning ſuch of the 


mejores as he imagined were "inclined to oppoſe him. This however at 
length he was obliged to give up: for in his Magna Charta it is ſaid, Ad 
habendum commune conſilium regni faciemus ſummoneri archiepiſcopos, epiſcopos, 
abbates, comites, & majores barones regni figillatim, per literas noſtras. 


Tur 
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Tus barones majores were then fully and plainly diſtinguiſhed from the 
minores, and I think it wilt not be doubted they were-ſuch as had the full 
complement of knights fees that made up an antient barony; and, ac- 
cordingly, we find in 1255, when Henry the Third had neglected ſummon- 
ing ſome of theſe, the others refuſed to enter on any buſineſs, Quia omnes, 
 tunc temporis, non ſuerunt, juxta tenorem Magne Charte ſux, vocati; et ideo, 
fine paribus ſuis, tunc abſentibus, nullum voluerunt tunc reſponſum dare, vel auxi- 
lium concedere vel preftare. No king ſince, ever omitted to ſummon all the 
greater nobility, until Charles the Firſt was prevailed upon to forbid the 
ſending a writ to the earl of Briſtol by Buckingham, who was afraid of be- 
ing accuſed by that nobleman ; but on the application of the houſe of lords, 
and their adjourning themſelves from day to "ow and AGE no buſineſs, 
the writ at laſt was iſſued. 


In the reign of Henry the Third alſo, the king's prerogative of ſummon- 
ing or omitting the leſſer barons was likewiſe aſcertained by an act of par- 
iiament ſince loſt, as we find by theſe words from hiſtory : Ile enim rex 
(/cilicet Henricus 'Tertius) poſt magnas perturbationes, & enormes vexationes. 
inter ipſum regem, Simonem de Monteferti, & alios barones, motas & ſapitas, fia 


tuit & ordinavit, quod omnes illi comites & barones regni Argliæ, quibus ipſe ren 


dignatus eft brevia dirigere, venirent ad parliamentum ſuum ; & non alii niſi, 
forte, deminus. rex alia illa brevia illis dirigere voluiſſet. And from henceforth. 
no nobleman could fit in parliament without a writ. But there was this dif- 
ference between the greater and the leſſer barons, that the former had a 
right to their wri ex debito juſtitie, to the latter it was a matter of favour ; 
but when ſummoned, they, being really barons, had the fame rights with 
the reſt, though fitting, not by any inherent title, but by virtue of the writ... 
The other leſſer barons, who were generally omitted to be ſummoned, by - 
degrees mixed with the other kings tenants in capite, and were © thenceforth 
repreſented by the knights of the ſhires. 
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Bor theſe baronies by tenure being long ſince worn out among the Taity, 
it is proper to proceed to the two ways now in being of creating peers, by 
writ, and by letters patent. It is the lord Coke's opinion, and in this he 
has been followed ever ſince, that a writ to any man, baron, or no baron, 
to ſit in parliament, if once he hath taken his ſeat in purſuance thereof, 
gains a barony to him and the heirs of his body. And though the law, 
principally on the authority of that great lawyer, is now ſo ſettled, certainly 
it is comparatively but a novel opinion, and very ill to be ſupported by rea- 
ſon. The words of the writ are, Rex tali ſalutem, quia de adviſamenty '& 
aſſenſu concilii noſtri, pro quibuſdam arduis & urgentibus negotiis ftatum & de- 
fenſionem regni noſtri Anglia concernentibus, quoddam parliamentum noftrum apud 
Weſtmonaſt. tali die, talis menſis, proximo futuro teneri ordinavimus, & ibidem 
vobiſcum, ac cum prelatis magnatibus & proceribus difti regni noſtri, colloquium 
habere & tractatum; vobis in fide & ligeantia quibus nobis tenemini, firmiter | 
injungendo mandamus, quod conſideratis dictorum negotiorum arduitate & peri- 
culis imminentibus, ceſſante excuſatione quacunque, difitis die & loco perſonaliter 
interſitis nobiſcum, ac cum prelatis magnatibus & proceribus ſuper dictis negotiis 
traftaturi, veſirumque conſilium impenſuri, & hoc ficut nos, & honorem noſtrum, 
ac expeditionem negotiorum prædictorum diligitis, nullatenus omittatis. | 


Tnar this writ muſt be obeyed, there is no doubt, for every ſubject is, by 
his allegiance, obliged to aſſiſt the king with faithful counſel : but what 
right the party ſummoned acquired thereby is the queſtion. The words are 
not only perſonal to him, but reſtricted likewiſe to a particular place and 
time ; and accordingly, in antient times, we find many perſons ſummoned 
to one parliament, omitted in the next, and ſummoned perhaps to the third. 
There is not a word therein that hints at giving the leaſt right to an heir; and 
what reaſon can be aſſigned why a man, by this writ, ſhould gain an eſtate 
of inheritance in a peerage, when, in letters patents, it is admitted that he 
gains only an eſtate for life, without the word heirs. That antiently there 


was no ſuch notion appears from the ſummons to parliament, where fre- 
quently 
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quently we find the grandfather ſummoned, the father paſſed by, and 
the grandſon afterwards ſummoned : nay,” in the rolls there are in- 
ſtances. of ninety. eight perſons being ſummoned a ſingle time only, and 
neither themſelves, nor any of their poſterity, ever taken notice of after- 
wards. Or, if we were to allow that this writ created an inheritance, what 
reaſon can be given why it ſhould be an eſtate tail only, and be confined to 
the heirs of the body, and not, as all other new inheritances, created . 
go to the collateral heirs, 


Bur, in n to diſcover plainly what privileges perſons fo called by 
writ, had, or could obtain in thoſe times, it will be proper to diſtinguiſh 
them. into three kinds of perſons. Firſt, then, they were either ſome of the 
minores barones by tenure; and theſe, when called, had certainly all the pri - 
vileges of the greater; or elſe they were not barons at all, but plain knights 
or gentlemen ; and, with reſpect to theſe, it is plain they had a right to 
deliberate, debate, and adviſe. But the better opinion is, they had no right 
to vote, but were aſſiſtants and adviſers only, as the judges are at preſent ; 
for it is abſurd to ſuppoſe that, in thoſe times, when the commons were 
low, and inconſiderable, and the barons were more powerful than the crown, 
theſe latter ſhould ſuffer their reſolutions to be over-ruled at the pleaſure of 
the king, by his calling in ſuch numbers as we find he often did, which 
muſt have been the caſe, if all he ſummoned had votes. But theſe. two 
kinds of perſons gained by their writ, or ſitting in conſequence of it, origi- 
nally, no farther right than to be preſent at that time. However, by many 
of theſe perſons and their heirs having been conſtantly ſummoned, eſpecially 
ſince Henry the Seventh's reign, and the antient practice of omitting any 
who had been very frequently ſo, going into diſuſe, the diſtinction between 
| the greater and the lefſer barons was forgot, and that opinion prevailed 
which my lord Coke had adopted, and which is now the law, that a man, 
having once' fat in parliament in purſuance of the king's. writ, acquires 
thereby an eſtate tail to him and the heirs of his body? 
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Tux x were yet another kind of perſons, not peers, that might be ſum- 
moned by writ. Theſe were the eldeſt ſons of peers, to whom the father's 
barony muſt deſcend; and in ſuch caſe, if the heir was called by the name 
of a barony that was in his father, he was a baron to all intents and pur. 
poſes. - But it ſeems very plain, that this was not a new creation of a 
barony ; for in that caſe the ſon ſo called ſhould have been the loweſt peer, 
whereas the practice is contrary. The eldeſt ſon of the duke of Norfolk, 
called by the title of lord Mowbray, fat firſt baron, becauſe that barony of 
his father's is the antienteſt in England. It ſeems, therefore, that this was 
conſidered as a transfer of the antient barony by the joint conſent of the fa- 
ther and king, and the father ſtill continues to ſit by the remaining peerage 
in him. Accordingly we find no inſtance of à baron's ſon ſitting on ſuch a 
ſummons, unleſs the father had another barony by which he might fit. If 
the father, indeed, had a higher title, that has been reckoned ſufficient to 
ſupport his ſeat, though his only barony was transferred to the ſon. This 
then being no new creation, but a temporary. transfer only of an. old peer- 
age, it ſhould ſeem), that this title, when once merged in the greater by the 
father's death, ſhould go according to the old limitation; but of late we 
find them conſidered as new creations. On the death of the late earl of 
Derby, Sir Edward Stanley, his ſixth couſin, ſucceeded, and ſits in parlia- 
ment as baron Strange, by Henry the Seventh's creation; but an elder, 
ſon of a former earl of Derby, having. been called by writ while his father 
was living, the duke of Athol, as his heir by the female line, fits by the 
ſame title of baron Strange of king Charles the Firſt's creation. 


Tux deſcent of theſe two kinds of baronies are directed by the rules of 
the deſcent of other inheritapces at common law, and conſequently females 
are capable of ſucceſſion, but with two exceptions ; firſt, that half blood is 
no impediment, and conſequently the half brother excludes the ſiſter ; ſe- 
condly, that the honour is not diviſible, and therefore, if there be two or 

more 
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more ſiſters; heireſſes, the title is in abeyance, that is, is ſuſpended, until 
the king makes choice of one of them and her heirs; though by conſtant 
uſage the law ſeems to be verging faſl to a conſtant deſcent to the eldeſt. 


Taz third method of creating peers is by letters patent, which is the moſt 
uſual, and eſteemed the moſt advantageous way; becauſe a peerage is 
thereby created, though the new nobleman hath never taken his ſeat, which 
is not the caſe of a barony by writ. As to the manner of theſe creations, 
there has a notable difference intervened ſince the acteſſion of Henry the 
Seventh from what was the practice before Richard the Second. In his 
eleventh year began this method of creating by patent, in favour of John 
de Beauchamp, who, though ſummoned, never fat there, but was attainted 
by the next parliament, and afrerwards executed. But, the attainder out 
of the caſe, his patent in law could never have been deemed valid, becauſe 
Michael de la Pole was the lord chancellor who affixed the ſeal to it, which 
had been before taken from him by a& of parliament, and he declared in- 
capable of ever having it again. This, then, was a ſingle and ineffectual 
attempt of that weak prince to create a new peer without the affent of par. 
liament, which was the uſual way, above thirty having been made ſo in 
that very reign. His ſucceſſors were too wiſe to follow this example; for 
every barony newly created, till the union of the roſes, which were about 
fourteen, were, every one of them, as appears on the face of the patents, 
by authority of parliament, if we except two or three; and even theſe, on 
a cloſe examination, will appear not to be new baronies, but regrants of old 
feudal baronies by tenure, which, undoubtedly, were all in the ſole diſpo- 
ſition of the king. 


Bur Henry the Seventh, having trodden down all oppoſition, was fortu- 
nate enough to carry the point Richard had vainly attempted, and acquired 
for his ſucceſſors that prerogative which they have ſince enjoyed, of creating 
peers at pleaſure. The deſcent of theſe titles, created by patent, is directed 
by the words of the creation. If heirs are not mentioned, it is only an 

eſtate 


ED 264 eh 


8 


1 r - _ 
D he "— 
* 4 oo Þ 4 


” 
33 


' 3 18 n St © a Mx. =. 60 es x. 
<A: WIR — * . 1... ens. © 
- 


= * 7 N 


* — — CE” * 


214 LEC TUR Es oN Ths! LAc r. 20. 
eſtate for life; if to a man and heirs of his body, females are not excluded. 
but the general way is, to the heirs male of che body of the grantee, per- 
haps, with remainders over, and they deſcend as other eſtates entailed. The 
caſe of the dutchy of Somerſet was ſingular. Edward Seymour having ſons 
by two venters, was created duke of Somerſet, and his heirs male of his 
ſecond marriage, remainder to his heirs male by his firſt. This title conti- 
raed near two hundred years in the younger branch, until, upon its failure 
in the late duke of Somerſet, Sir Edward Seymour, the preſent duke, the 
heir by the prior marriage, ſucceeded by virtue ny the ma | 


In the caſe of lord Purbeck, in Charles the Second's Wat it was 
controverted whether a title could be extinguiſhed, for as lord Purbeck had 
ſurrendered his honour by fine to the king, and there it was determined, and 
ſo the law now ſtands, contrary to many precedents that were produced, 
that the title is inherent in the blood, and while that remains uncorrupted, 
can by no means be extinguiſhed by ſurrender or otherwiſe, and this, gene- 
rally, whether the pecrage be created by patent or by writ; for Purbeck's 
was by writ. In caſe of a patent where the dignity is expreſsly entailed, it 
is ſurely as reaſonable that it ſhould be impoſſible for the poſſeſſor to deſtroy 
the entail, as in an eſtate tail of land, created by the king, and yet in old 
times there had been many inſtances to the contrary, I ſhall mention but 
two that happened in this kingdom, 


Sin Thomas Butler was created baron Cahir by Henry the Eighth to his 
heirs general. His heirs. male failed in his fon Edmond, the ſecond baron, 
and his nephew, Sir Theobald, was, in 1683, by queen Elizabeth created 
baron Cahir; but it being found that Sir Thomas left daughters, to one of 
whom the title ought to have been aſſigned by the queen, one of them, and 
the keir of the other, who was dead in 1685, bargained, ſold, and releaſed 
to Sir Theobald and his aſſigns, their right and title to the ſaid honour. The 
other was the caſe of the honour of Kingſale. Charles the Firſt, appre- 
hending the barony of Kingſale to be extinguiſhed by attainder, created 

Sir 
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Sir Dominielæ Sarsfield viſcount Kingſale, but, upon lofd Kingfale's pe- 
tition, and proof made by him that his barony ſtill ſubſiſted, it wos ordered 


that Sarsfield ſhould ſurrender his viſcounty of K ingſale, and be created viſ: | 
count of aer LOH his former mum Which was en | 


done. 7 8 neun 

Tusk two inſtances were, indeed, of a particular nature, and calculated 
to rectify grants that had ariſen from error; but in England there were, in 
antient times, many inſtances of ſuch ſurrenders without error. They were, 
indeed, generally made in order to obtain higher titles; and therefore it is 
no wonder they paſſed ſub filentio, and were never diſputed. But as to the 
old baronies by tenure that were annexed to land, nothing is clearer than 
that, by the king's conſent, they might be aliened or ſurrendered, notable 
inſtances of which happened in the reign of Henry the Third, Andrew 
Giffard, baron of Pomfret, ſurrendered to. the king; and Simon de Mont- 
fort, a nobleman of large poſſeſſions in France, had two ſons by the heireſs 
of the earldom of Leiceſter, in whoſe right he was earl of Leiceſter, and, 
having a mind to ſettle his ſecond ſon in England, aſſigned the earldom over 
to him, as Selden ſays; or, which comes to the ſame thing (for the eldeſt 
ſon was equally defeated) ſurrendered it to the king. who granted it to the 


ſecond, according to Camden. 


ALL noblemen are equally ſo, and, therefore, each others peers ; but 
they differ in rank and precedence. The ranks are five; dukes, marquiſſes, 
earls, viſcounts, barons. The firſt duke was created by Edward the Third; 
the firſt marquiſs, by Richard; the firſt viſcount, by Henry the Sixth, 
Though their dignities are now perſonal, and annexed to the blood, yet as 
they were originally annexed to land, ſo much of the old form remains, that, 
in their creation, they muſt be named from ſome place in ſome county ; 
though I do not apprehend it to be material at this day, whether there really 
be ſuch a place or not. With reſpect to the raiſing a lord from a lower de- 


gree of dignity to a higher, I ſhould obſerve, that long before Henry the 
Seventh's 
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Seventh's time, the king had the right ſolely in himſelf, though it: was fre- 
quently done in parliament ;. for this was not adding to the number of the 
peers, but an exertion of the antient prerogative of his ſettling precedence 
according to his pleaſure. This continued in England till Henry the Eighth, 
by act of parliament, ſettled it according to antiency, and it ſtill continues 
in Ireland, though it has not been exerted fince Henry the Seventh's time, 
when lord Kingfale, a Yorkiſt, was obliged to change places with lord 
Athenry, a Lancaſtrian, and from firſt became the ſecond baron, which 
hath continued bis rank, till lately, that Athenry was created an earl, 


LECTURE 
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LECTURE XXL 


N my laſt lecture I treated of baronies, which are the loweſt rank of 
1 peerage, and of the right whereby this claſs of nobles fits in the great 
council of the nation, and alſo of the various methods that have prevailed 
in different ages of creating them ; but before I have done with the higher 
nobility, it will be neceſſary to ſay ſomething of earls or counts as diſtin- 
guiſhed from barons; for they differ from them, not only in. having a 
greater number of knights fees, and conſequently having a greater revenue, 
but in poſſeſſing alſo a more extenſive juriſdiction. The inſtitution of 
counts, I obſerved in a former lecture, wherein I treated of the progreſs of 
the feudal law, was not, originally, a part of the feudal policy. They 
were, indeed, always choſen out of the king's companions, who reſided in 
his houſe, and were therefore called comites, but they were not ſet to pre- 
ſide over Germans, who were the conquerors, but over ſuch of the old in- 
habitants, Romans or Gauls, who by a voluntary ſubmiſſion had retained 
their freedom, and who in every reſpect, except bearing a ſhare in the legiſ- 
lature or government, were on an equal footing with the conquerors, 


Tux office of theſe counts was threefold, to judge theſe freemen in peace, 
to conduct them in war, to manage the king's demeſnes in their reſpective 
diſtricts, and to account with him for them and the profits of his courts of 
Juſtice ; which were very conſiderable when all offences were puniſhed by 
fines. At the · beginning they were temporary officers, but they ſoon became 
fixed for life, and at length, towards the latter end of the ſecond, and in 
the beginning of the third race in France, they got, through the weakneſs 
of the crown, eſtates in fee in their counties; and either by grants of the 

Ff kings, 
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kings, or by uſurpation, converted the profits they before accounted for to 
the crown, for their own uſe, and held their courts in their own name. In 
ſhort, they became petty ſovereigns, paying only homage, and the uſual 
ſervices of ward, marriage, and relief to their ſupreme lord; and as ſuch 
they coined money, levied war againſt their neighbours, nay frequently 
acainſt the king himſelf ; until Lewis the Eleventh found the means of 
humbling them, and brought the crown out of tutelage, as the French 
expreſs it. b 


Tux preſent ſtate of Germany is an exact repreſentation of what the French 
and the other continental monarchies were in thoſe days, except that the kings 


had large countries, and multitudes of vaſſals immediately ſubject to them; 
whereas the emperor hath now none. But in England theſe lords, though 
very powerful, never aſcended to ſuch a pinnacle of grandeur. Their firſt 
conſtitution here we muſt refer to the time of the diviſion of England into 
counties, to which they had a reference, which is generally aſcribed to Al- 
fred. Their power and office was exactly the ſame with the counts on the 
continent in thoſe early times, namely, to judge and to lead the freemen to 
war. For the greateſt part of the lands of England were at that time allo- 
dial, as is proved by Spelman, contrary to the opinion of Sir Edward Coke; 
although, with him, it muſt be allowed, that there were fiefs alſo before 
the Conqueſt, and that they were not all introduced at that period, Till 
that time their office was only for life, and they were known by various 
names, as duces, comites, and conſules in Latin, ealdermen in Saxon, and 
earls in the Daniſh tongue. 


Ber William, having turned all the lands into feudal, was obliged to 
put his earls on the ſame footing, that thoſe on the continent were in his 
time, and conſequently to make them hereditary. However he and his 
ſucceſſors were careful not to give them ſuch extenſive powers and revenues 
as they had abroad. The county courts were held in the king's name, nei- 
ther were the earls allowed the whole profits of them, two thirds of them 

being 
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being reſerved to the king; and in appearance td eaſe them, who were of- 


ten obliged to attend in council or in war, but in reality to prevent the 


king's being defrauded, and to prevent the too great influence which their 
judging in perſon might acquire them in their diſtricts, officers choſen by 
the people, and approved by the king, were ſubſtituted to adminiſter juſ- 
tice under the names of vice comites, or ſheriffs; theſe were to pay to the 
king the two thirds, and to the earl his third of the profits, which was in 
thoſe times looked upon as fo incident to an earldom, as to paſs with it, 
although expreſs words were wanting; ſo that in thoſe times an earl and a 
county were correlatives. 


Each earl took his title from ſome one county, and the number of the 
one could not exceed that of the other. King John, however, altered their 
nature in ſome meaſure, and his example has been followed in depriving 
the earl of the thirds of the county profits ; for he created Humphry de Bo- 
hun earl of Hereford, and granted to him twenty pounds yearly, to be re- 
ceived out of the third penny of the county in lieu thereof. But it is plain 
that the juſtice and ſucceſs of this invention was doubted of at firſt, for John 
took a collateral ſecurity from the earl, that he ſhould never in his earldom 
claim any more than the twenty pounds expreſsly granted him. Theſe 


ſums, ſo granted, are called creation money, and were formerly expreſsly 


granted out of the third penny of the county ; but of late have been made 
payable at the Exchequer. Such was the nature of the antient earldoms 
that were by tenure, and had reference to counties. The modern ones, 
that are merely honorary, and go with the blood, were firſt made in parlia- 
ment. Afterwards the king was allowed, by his ſole authority, to advance 
a baron to an higher rank; for that was not adding to the number of the 
peers ; but the creation of a bare gentleman a peer at once hath only been 
practiſed ſince the acceſſion of Henry the Seventh, 


Brok I quit this head of earldoms, it will be proper to ſay ſome what 
about counties palatine which had extraordinary privileges, like unto the 
Ff 2 counties 
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counties and duchies abroad. The firſt was that of Cheſter, erected by the 


Conqueror, in favour of his nephew Hugh Lupus, in theſe words: Totum. - 


que hunc comitatum tenendum fibi & heredibas, ita libere ad gladium, ficut ipſe 
rex tenet Angliam ad coronam. The effect of this creation was to have jura 
regalia; for the earl palatine might pardon treaſon, murder, and other of- 
fences, might make juſtices of aſſize, gaol delivery, and of the peace; 
might create barons of his county palatine, and confer knighthaod. They 
had likewiſe all forfeitures, that aroſe by the common law, or by any prior 


ſtatute ; but forfeitures ariſing from ſtatute, made after the erection of the 


county palatine, belonged to the king. They had courts as the king had 
at Weſtminſter, and out of their chancery iſſued all writs, original and ju- 
dicial, Neither did the king's writs run within the county palatine, except 
writs of error, which were in the nature of appeals, or in caſes where, other- 
wiſe, there would be a failure of juſtice. All manner of indictments and 
proceſſes were made in the name, and every treſpaſs was laid to be done 
againſt the peace of him that had the county palatine. But theſe and ſome 
other privileges have been taken away, and annexed to the crown, in whoſe 
name they muſt now be; but the te of the writs is ſtill in the name of the 


carl palatine, 


Or theſe counties palatine there are now in England four, Lancaſter united 
to the crown, Cheſter to the principality of Wales; Durham and Ely, each 
belonging to the biſhop of the place; but the privileges of theſe two are 
going faſt into diſuſe, But in this kingdom, (Ireland) for the encourage- 
ment of adventurers, the whole country, as faſt as it could be reduced, was 
erected into palatinates, and very little, except the cities, retained in the 
king's hand. The making ſo many great lords, who had frequent quarrels 
with each other, and that at ſuch a diſtance from the ſeat of government, 
was one great occaſion of the ſlowneſs of the ſettlement of the kingdom. 
For, to ſtrengthen themſelves, ſuch of them as reſided here attached the na- 


tives to them, and taught them the uſe of arms, and others that dwelt in 


England entirely neglected to ſend hither any defence, ſo that, by the end 
of 
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of Edward the Third's time, the Iriſh had repoſſeſſed themſelves of almoſt 
the whole kingdom, if we except five or fix counties; whereas in John's 
reign they held not above half, and that under homage and tribute, either 
to the king, or the lords, who bad grants from him. 


I SHALL give a ſhort detail of theſe palatinates, and an account of the man- 
ner of their diſtinguiſhment, The preſent county of Gallway, under the 
name of the county of - Cannaught, was a palatinate in the De Burghs; as 
was Ulſter, firſt in De Courcy, then in De Lacy ; and theſe two were united 
by De Burgh's marriage with Lacy's daughter, and afterwards deſcended to 
Lionel of Clarence's daughter, who married the earl of March, and, in the 
perſon of Edward the Fourth, merged in the crown. In the ſame prince, 
likewiſe, merged that of Meath, which, being in another branch of the La- 
cy's, was divided into the eaſtern and weſtern between two daughters. 
The former came by deſcent to the houſe of March, and ſo to Edward the 
Fourth. Strongbow had the grant of Leinſter. as a Palatinate, which at 
length was divided into five diſtinct ones between his grand daughters, who, 
being married to Enghſh noblemen, took no care for the defence of the 
country, their titles, eſtates, and Jura Regalia were taken from them by act 
of e under Henry the Eighth. 


Kl paRRE, being in the hands of the earl of that name, ' eſcaped for a little 
time, until he was attainted under the ſame king, where it ended; for 
though his heir was reſtored to the title and eſtate by queen Mary, it was 
with an expreſs exception of the palatinate. The kingdom of Cork, contain- 
ing that county and the ſouth of Kerry, was another palatinate, granted to 
Fitz Stephen and Cogan, who made partition between them; and on Fitz Ste- 
phen's death without iſſue, his part eſcheated to the crown. Cogan's ſhare 
ſhould have gone to the Courcey's and Carens, but they could never obtain 
the poſſeſſion of it; for the carl of Deſmond got the eſtate by purchaſe from 
a Cogan who pretended a right, and held it; fo this ſhare of the palatinate 
fell likewiſe into difuſe. Deſmond, indeed, had intereſt enough to get a 

new 
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new palatinate created for himſelf in the county of Kerry, called Deſmond, 
which for repeated rebellions was juſtly forfeited to queen Elizabeth, 


EpwarD the Third erected the palatinate of Tipperary in favour of the 
earl of Ormond, who was grandſon to Edward the Firſt, which continued 
in that family, with ſome interruptions, until the attainder of the late duke 
in 1715. Thus by degrees the crown regained the power it had parted with, 
and was at length enabled, though with difficulty, to reduce the whole king- 
dom, which had been well nigh loſt by means of ſuch profuſe grants. 


Bzs1Des the temporal peers, there are ſpiritual ones, that is the biſhops, and, 
they have ſeats in parliament, which antiently many abbots alſo enjoyed. The 
original of this right was from the feudal cuſtoms. The prieſts of the Ger- 
mans, while they continued pagans, were neceſlary attendants in their gene- 
ral aſſemblies, not only for advice, but the benefit of their prayers and divi- 
nations. When theſe nations embraced Chriſtianity, they transferred the 
ſanſe veneration and honour to their new inſtructors and biſhops ; and ſome- 
times other churchmen of eminence, though they held lands not by military 
tenure, but by what is called free ams, were, in every nation as well as En- 
gland, members of the ſtates of parliaments. But ſince the conqueſt they 
have begun to fit by another right, namely by their baronies; the conque- 
ror having converted their eſtates in free alms into baronies, and to their 
great mortification, ſubjected them to military ſervice. 


Upon this head ſeveral queſtions have been propounded, as how far they 
are lords of parliament, and whether the clergy are a third eſtate of the 
realm, and fit ſolely in that right. This is a queſtion of ſome importance, 
becauſe if they make a diſtin& eſtate, no law would be good to which the ma- 
jority of them did not conſent. Certain it is that in France, the clergy made 
one eſtate, the nobility the ſecond, the burghers the third; and in Sweden 
the peaſants make the fourth, all ſitting in diſtin houſes, the majority of 
each of which muſt concur. And therefore I do believe, that when, in En- 


gland, 
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gland, we talk of three eſtates, the clergy, not the biſhops alone, make one 
of them, contrary to the modern opinion, that the king is the firſt eſtate, and 
the biſhops and the nobility the ſecond; for the king is in no country rec- 
koned one of the eſtates, but the head of all. - However from this no argu- 

ment can be drawn that the biſhops ſhould fit ſeparately, — K20x: on 
them, as repreſenting the clergy, ſhould concur. 


As to ſitting ſeparately, it is pretty clear that, by the old law, none were 
members of parliament, but the immediate military tenants of the king, ànd 
that they ſat all in one houſe, however their titles or fortune might differ; 
being all equal as to rank, with reſpect to the king, and all having the ſame 
rights. The diviſion of parliament into two houſes was never known in Scot- 
land, who, in all probability, modelled their conſtitution from their neigh- 
bours; nor doth it appear in England previous to Edward. the Firſt, but 
aroſe, probably, from the great barons diſdaining to fit, as equals with citi- 
zens and burgeſſes. For even, after this time, they did not diſdain to aſſo- 
ciate with the knights of the ſhires, who repreſented the minor barons, and 
other military tenants, as appears by many inſtances. But for a number of 
centuries paſt the gentry, which were formerly conſidered as a lower no- 
bleſſe, and are ſo abroad, have been melted into one oy with the other 
commoners. 


Ir then there was originally but one houſe, and if, ſince the diviſion, the 
biſhops have conſtantly ſat in the houſe of peers, there can be no pretence 
for any privilege for them more than for the body of barons dr earls. It is 
urged, likewiſe, that ſeveral valid acts of parliament were paſſed without 
any biſhop preſent; but this happened only in diſtrafted times; and, who- 
ever might think it prudent or proper to abſent themſelves at a particular ſea- 
ſon, it will hardly be ſaid to be a good parliament when they were not ſum- 
moned; and if, at any time, they refuſed to attend, there was no reaſon why 
the publick buſineſs ſhould ſtop, as they ſat, not as an independent conſtitu- 
ent part of parliament, but each diſtinctly for himſelf, in right of his barony. 
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From theſe occaſional and general abſences of theirs, an opinion grew vp by 
degrees, and now is eſtabliſhed. law, that there is a material difference be- 
tween biſhops and lay lords, in reſpect to their nobility. In truth, that they _ 


are not peers to each other, and conſequently that a biſhop cannot ſit in judg- 


ment on the lite of a peer, neither is he to be tried by the peers, but by a jury 
of commoners. | N 


Ir is worth while to ſee how theſe opinions grew up; for from the original 
corſſtitution every biſhop, being a baron by tenure, and having a fee ſimple 
therein, had certainly as great right as other barons ; but the canon law hav- 
ing forbid any eccleſiaſtics being concerned in matters of blood, and they be- 
ing obliged by the common law to attend judgments in parliament, were In a 
great ſtreight between the two laws, how to act when a peer was capitally accu- 
ſed. They at length obtained from Henry the Second in the conſtitutions of 
Clarendon, the following allowance. Et ficut cæteri barones debent intereſſe 

judiciis curiæ, regis quouſque perveniatur ad diminutionem membrorum, vel ad 
mortem; where the laſt words are plainly an exception in their favour, in de- 
rogation to the common law, *on account of their peculiar circumſtances un- 
der the canon. However, as many queſtions might ariſe before it came to 
the laſt vote, that might intirely infiuence the final determination, they uſed 
to abſent themſelves totally, and this going on for ages, and the feudal baro- 
nies wearing out, and all titles becoming fixed to the blood, not to the land, 
they came to be conſidered as peers of a different nature, becauſe their blood 
did not ſucceed, and that which was firſt a favourable permiſſion, was con- 
ſtrued a prohibition ; and when this was once eſtabliſhed, it followed neceſſa- 
rily, that, not being peers to the nobility by blood, they muſt be tried by 


commoners. 


With reſpect to the trials of noblemen, now I have ſaid ſo much on that 
head, I ſhall obſerve, they were carried on in two different methods. Ei- 
ther the accuſed perſon was tried in parliament, and then all the temporal 
lords had voices, or he was tried by a jury of peers; that is the king appoin- 

ed 
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ted twenty four noblemen for that purpoſe : A law that has proved fatal to 
many noblemen, who happened to fall under the diſpleaſure of the court. 
A commoner hath a right to prevent the ſheriffs returning a jury to try him, 
if he can ſhew a juſt exception to the ſheriff; and after the return is made, 
he can challenge a certain number for cauſes known only to himſelf, and as 
many more as he can prove ſufficient matter of exception to. Such care did 
the law take of the lives of the commons, but no exception lay for a peer to 
the king's return. The law would not ſuppoſe the leaft partiality in him, 
even in his own cauſe; neither would it ſuſpe& that a peer could be biaſfed 
by any conſideration from doing ſtrict juſtice, and therefore no challenge lay 
againſt him for any cauſe, however ſtrong and notorious; and the ſame con- 
fidence is the reaſon why they give their votes, guilty or not guilty, not up- 
on their oaths, but upon their honours. | 


ea ſcarce imagine that this method of trial could have prevailed in the 
times of the great power of the barons, when they often made the crown to 
totter; neither have I been able to diſcover its beginning. Certain it is 
that, in the reigns of the Plantagenets moſt, if not all noblemen, were tried 
in full parliament; and as certain it is, that, during the reigns of the Tu- 
dors and Stuarts, the other was univerſally followed; inſomuch that every 
nobleman was ſure either to ſuffer or eſcape, according as the court was at 
that time affected towards him. At length, after many ſtruggles, about 
1695, the bill for regulating trials for high treaſon and miſpriſion of treaſon 
was paſſed ; one clauſe of which provides, that on the trial of peers, every 
lord who hath a right to vote in parliament, ſhall be ſummoned, and have a 
right to vote. Thus was the inconvenience attending the king's naming the 
jury remedied ; but the law in the other point ſtands as before, that no peer 
can be challenged. According to this law have all trials of Iriſh peers pro- 
ceeded ſince that time, though there is no act for that purpoſe in this king- 


dom. 
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LECTURE XXII. 


| AVING given a general idea of the lords, and their ſhare of the 

legiſlature, it will now be proper to deſcend, and ſee the ſeveral 
claſſes of the lower rank, called Commons, and to examine what ſhare- or 
influence they had formerly, or now enjoy, in the government. The com- 
moners may, in general, then, be divided into the Jeſer nobility, or gentry, 
and the others, whom, for diſtinction ſake, I ſhall call the lower commons. 
For although, ſince the reign of Henry the Eighth, many men of the beſt 
families, and ſome deſcended from the nobility, have engaged in com- 
merce, and thereby brought luſtre to that order of men, before that time 
all perſons engaged in trade were held in as much contempt by the. gentry 
of England, as they are at preſent, by thoſe of any nation; and a gentle- 
man who employed himſelf in hunting, or perhaps ſerving the king, or 
ſome great lord, was looked upon ta have degraded himſelf. 


Tux gentry were called Armigeri, becauſe they fought on horſeback, in 
compleat armour, covered from head to foot; whereas the infantry's defen- 
five arms were of a lighter kind, and no compleat covering. But we are | 
not to imagine that all who fought on horſeback compleatly armed, were 
centry ; for, in order to compleat their ſquadrons, men of the lower ranks, 
who, by their ſtrength of body, and military ſkill, were capable of ſervice, 
were admitted, but this did not make them gentlemen. Hence, in our old 
hiſtories, we ſind the knights and eſquires, that is, the real gentry, carefully 
diſtinguiſhed from the men at arms. The peculiar privilege of the gentry 


was the bearing on their ſhields certain marks, to diſtinguiſh them from 


each other, and the men at arms called Coats of Arms. At firſt they were 
| perſonal 
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perſonal privileges, and not inherent in the blood, and the marks and re- 
wards of ſome perſonal act of bravery performed by the bearer; ſo we find 
in the romances, that a new knight was to wear plain white, until, by ſome 
exploit, he merited a mark. The general opinion is, that they were firſt 
introduced at the time of the cruſades, which I believe is pretty juſt, at 
leaſt with reſpect to our country: for the imperial crown of England had 
no arms before the conqueſt. The Norman kings bore the arms of Nor- 
mandy, two leopards paſſant, to which Richard the Firſt added that of 
Guienne, another leopard paſſant, and ſo compoſed this -Engliſh coat, in 
which, among other alterations, the leopards have ſince been changed to 


lions, 


For the further encouragement of valour, theſe marks became tranſ- 
miſlible to heirs, not to the eldeſt fon only, as lands, but to all the ſons 
ſaving that the younger were to take ſome addition, for diſtinction ſake, 
while theſe coats were granted by the king alone, and that for real ſervice 
done, and conſequently were not too common; and while the cuſtom of 
wearing compleat armour remained, and the office of high conſtable (the 
judge in ſuch matters) continued, the gentry were very curious in preſerv- 
ing theſe diſtinctions, and vindicating them from uſurpation. But as the 
military diſpoſition of our gentry hath greatly ſubſided ſince the loſs of the 
provinces in France, and the kings at arms have aſſumed the. power of 
giving coats, nicety in theſe reſpects hath long ſince expired; and now, as 
in a commercial country, eſpecially, it ſhould be, education and behaviour 


are ſufficient criterions of a gentleman, 


I sHALL therefore ſay no more of them, as diſtinguiſhed from the reſt of 
the commonalty, but obſerve, that of theſe there are two ranks, knights 
and efquires, or gentlemen. For though we how make a diſtinction be- 
tween theſe two laſt, the old law knew none, nor is it now a miſnomer, in 
a writ of pleadings, to ſtile an eſquire a gentleman, or the contrary. The 
holding of a knight's fee did not make a man of that order, but there were | 
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particular ceremonies required for the purpoſe. For the original deſign of 
the inſtitution of dubbing knights, was that, after a perſon had, by perform- 
ing military exerciſes, ſhewn that he had properly accompliſhed himſelf, 
and was capable of that honourable ſervice in the field, in his proper per- 
ſon, he ſhould, by a public ſolemnity, be openly declared ſo. No wonder, 
then, that the higheſt nobility, the ſons of kings, nay kings themſelves, 
thought this title an addition to their dignity, as it was then an infallible 
proof, that they had not degenerated from the virtue of their anceſtors. 


Bur among knights there were ſome of a more diſtinguiſhed kind (I do 
not mean to ſpeak of particular orders, ſuch as thoſe of the garter- and 
others) called Bannerets, as knights in general were made, upon their 


proving themſelves by exerciſes capable of ſervice, Theſe were never made 


but for an actual exploit in war, and then were dubbed with great ſolemnity 
under the royal banner. Their diſtinction was bearing a little banner, an- 
nexed to the wooden part of their lance, adjoining the iron point; as, ori- 
ginally, every man who had a whole Knight's fee, or the amount thereof in 
parts of fees, was obliged to ſerve in perſon, and was not allowed a proxy, 
but in caſes of neceſſity every ſuch perſon was obliged to appear upon the 
king's ſummons, to ſhew himſelf qualified, and to receive the order of 
knighthood. This power continued in the king, even after the military te- 
nants were diſcharged of perſonal attendance on ſending another, or pay- 
ing eſcuage, and came to be conſidered as a profitable fruit of the king's 
ſeignory, and was frequently uſed as an expedient to raiſe money, by 
obliging the unqualified, or thoſe who had no mind to the expence or fa- 
tigue of attending, to compound. 


Tis right of compoſition was eſtabliſhed by act of parliament, the firſt of 
Edward the Second, which likewiſe fixes the eſtate the perſons ſummoned 
muſt have at twenty pounds a year, the quantity of a knight's fee; twenty 
pounds a year was indeed the valuation of a knight's fee at the time of the 
conqueſt, but by change of times, in Edward the Second's reign, it may 

| well 
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well be eſteemed forty; ſo that by this act a man who had half a knight's 
fee was liable to be ſummoned. This was one of the unhappy means made 
uſe of by king Charles the Firſt to procure money when he quarrelled with 
his parliament. He was ſenſible, indeed, of a difference in the value of 
money, and therefore ſummoned none but ſuch as had forty pounds a year; 
but had he paid due attention to its real riſe, he ſhould have ſummoned 
none under an hundred and twenty. For in Edward's reign a pound in mo- 
ney was a real pound in ſilver, whereas in Charles's, it was but a third part, 
and ſo the proportion was to ſixty pound ſterling, and ſixty more is the leaſt 
riſe that can be allowed for the improvements in the value of lands, by the 
intermediate increaſe of commerce. No wonder, therefore, that his people 
looked upon it as an inſupportable grievance. Accordingly, in the 17th of 
his reign, the act of Edward the ſecond was repealed, and in Ireland, it va- 
niſhed with the tenures on which it depended. 


Tux great change in the nature of knighthood happened in the reign of 
James the Firſt. The Plantagenets never created any perſons ſuch but with 
a view to military merit, except their judges. The Tudors extended it to 
perſons who had ſerved them well in civil ſtations, but ſo ſparingly, and to 
perſons of. ſuch evident merit, that it ſtill was an encouragement to thoſe | 
that deſerved well of the publick. But James, who had a paſſion for crea- 
ting honours, poured forth his knighthoods, . without regard to deſert, with 
ſo laviſh an hand, confirming them for money frequently on wealthy tra- 
ders, and others without any apparent publick merit, that thereby, as alſo 
by creating an order of hereditary knights, called baronets,. a knighthood 
ſoon loſt the badge of merit it before had carried.. 


Taz occaſion of creating baronets was this. On the eſcheat of the ſix 
counties in Ulſter, they were planted with colonies of Scotch and Engliſh , 
and, as it was neceſſary to ſupport a ſtanding army there, for ſome years af- 
ter, for the defence of the infant ſettlements, and money was wanting for 
that purpoſe, as, in that reign, it always was for every other, this ſcheme - 
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of creating an order of hereditary knights, to take place after the barons, 
was fixed upon for that purpoſe. At firſt it had ſome aſpect towards mili- 
tary ſervice, for each of them was obliged to maintain ſo many ſoldiers in the 
plantation, for a limitted time; and to make the honour more valuable, and 
to get the better terms for it in the firſt plan, it was provided, that no more 
than two hundred ſhould be originally created ; and when any of them fail- 


ed, no new ones to be created in their room. But it was ſoon ſeen that 


theſe new knights, when they had once attained their dignities, might not 
duly perform the ſervices they engaged for. The maintaining the ſoldiers, 
therefore, was commuted into a ſum paid to the king, who undertook to do 
it; and had he been a good oeconomiſt, it would have been a prudent pre- 
caution, but whatever ſums he could lay his hands on were always at the 
mercy of his reigning favourite. He was, therefore, obliged to depart 
from his intended limitation, and to exceed his number; and yet, after all, 
the ſervice was not done ſo well as it ſhould have been. His ſucceſſors have 
followed his example, in adding to the number, which now is certainly un- 


limitted. 


Nxxr to the gentry, or military order, in eſtimation among the northern 
nations ſtood the citizens and burghers, that is, the trading part of the na- 
tion, whether merchants or artificers. Theſe were for ſome ages held in a 
very low light, none of the conquerors or their deſcendants applying them- 
ſelves to ſuch occupations. They were, indeed, at firſt, allowed certain 
privileges and enjoyed their own laws, under the inſpection of magiſtrates ap- 
pointed by the king, known by the. name of Præpaſiti, Proveſts, or ſome 
other equivalent title. But theſe liberties did not laſt long. The turbulent 
temper of the times, the frequent competitions for the throne, and the many 
rebellions of the great lords, occaſioned the towns and their inhabitants to be 
taken in war, one after another; and the perſons ſo taken, were, by the pre- 
vailing Jus Gentium of theſe ages reduced to ſervitude; not, however to a 
condition ſo low as the villains, who were, properly, the ſlaves of thoſe peo- 


ple, and had no property but at the will of their lords. However it is, no 
ſtate, 
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ſtate, except one abſolutely barbarous, could ſubſiſt without artizans ; and 
as commerce is the parent of wealth, and as neither it, nor arts, could thrive 
where property is not, in ſome fort, ſecure, the lords were in ſome degree, 
by their own intereſt, obliged to relinquiſh to theſe people the ſeizing of their 
goods at pleaſure, as they practiſed towards their villains, and to leave them 
at liberty to make regulations among themſelves for the benefit of trade. 


Tuus far, then, they were free, but their ſervitude conſiſted in their 
being liable to taxes, or failliages, at the will of the lords, who, if they 
were wiſe, laid on ſuch only as they could well bear; but miſerable was 
their condition when they fell into the hands of one who was needy and 
rapacious ; for,, then, they were often fleeced, even to ruin and depopu- 
lation. This induced the wiſer lords, who ſaw the conſequences, and how 
much the arbitrary exertion of ſuch powers muſt, in the end, hurt them-- 
ſelves, to reſtrain their own powers; and, by degrees, by granting them 
charters, to emancipate them. They formed them into bodies corporate, con- 
firmed that right of making bye laws, which had been permitted them, and 
granted them other privileges, or franchiſes, as they called them, from their 
being infranchiſed, in derogation to former regal or ſeignoral rights. But 
for their total freedom they were indebted to parliament, which, ſeeing the 
bad uſe king John made of his right in this kind, pfovided this, in Magna 
Charta, Civitas London habeat omnes libertates ſuas antiguas, & conſuetudines 
ſuas. Preterea volumus & concedimus, quod omnes aliæ civitates, burgi, & 
ville, & barones de quinque portubus, & omnes alii portus, habeant omnes liber- 
tates & liberas conſuetudines ſuas, And another chapter reſtrains the king 
from laying new and evil tolls, and confines him to the antient cuſtoms, . 


HiTnerTo, however, the citizens and burgeſſes were no part of the body 
politic, and were not repreſented in parliament. But as, with their ſecurity, 
their wealth and conſequence encreaſed, about, or before the year 1300, 
they were admitted to that privilege ; that they might, in conjunction with 


the knights of ſhires, be a check on the overgrown power of the mighty 
lords; 
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lords; and about that time alſo the ſame privilege was allowed to this claſs 
of people in the other nations of Europe alſo. This right was confirmed, 
and ſo I may ſay, the houſe of commons, in its preſent condition, formed by 
the ſtatute of the thirty-fourth of Edward the Firſt. Nullum tallagium val 
auxilium, per nos vel heredes noſtros, in regno noſtro ponatur, ſeu levetur, fine 
voluntate & aſſenju archiepiſcoporum, epiſcoporum, comitum, baronum, militum, 
burgenſium, & aliorum liberorum communium de regno naſtro; where we ſee, 
not only the burgeſſes, but free yeomen alſo had repreſentatives, namely, 
by their voting along with the knights of the ſhires, according to -the 


maxim of that wile prince, Que ad omnes pertinent, ab omnibus debent 
tractari. 


Havins come to the conſtitution of the houſe of commons as it ſtands at 
preſent, it will not be amiſs to look back, and ſee how far its preſent form 
agrees with, or differs from the feudal principles. Theſe principles, we have 
ſeen, were principles of liberty ; but not of liberty to the whole nation, nor 
even to the conquerors; I mean, as to the point I am now upon, of having 


a ſhare in the legiſlation, That was reſerved to the military tenants, and to 
ſuch of them only as held immediately of the king. And the loweſt and 
pooreſt of theſe alſo, finding it too burthenſome to attend theſe parliaments, 


or aſſemblies, that were held ſo frequently, ſoon, by diſuſe, loſt their pri- 


vileges; fo that the whole legiſlature centered in the king, and his rich 


immediate tenants, of his barony. And it is no wonder the times were tem- 


peſtuous, when there was no mediator, to balance between two ſo great 


-contending powers, and were it not that the clergy, who, though fitting as 


barons, were in ſome degree a ſeparate body, and had a peculiar intereſt of 
their own, performed that office, ſometimes, by throwing themſelves into 
the lighter ſcale, the government mult ſoon have ended either in a deſpotical 

monarchy, or tyrannical oligarchy. 


Sucu as were the general aſſemblies abroad in the feudal countries, but 
ſuch were not ſtrictly the wittenagemots of the Saxons, for their conſtitution 
was 
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was pot exactiy feudal. I. haxe ghſeryed. chat he moſt of their Jands were 
allodial, and very little held by tenure. The. reaſon. I take to be this.: On 
their ſettlement in Britain they extirpated, or drove out, the old inhabitants, 


and therefore, being in no danger from them, they were under no neceſſity 
of forming a conſtitytion compleagly ,quilitary. But, then choſe allodial pro- 
prietors being equally fregmen, and equal adventurers with , theſe who had 
lands given them by tenure, if any in truth had ſuch, they could not be 
deprived of their old Genman rights, of ſitting in the public aſſemblies. 
From the old hiſtorians, ho call ; theſe meetings infinite multitudo, it ap- 
pears that they fat in perſon, not by repreſentation. 11 0 


Tuis conſtitution, however, vaniſhed with the conqueſt, when all the 
lands became feudal, and none but the immediate military tenants were ad- 
mitted. We find, indeed, in the fourth year of William the Firſt, twelve 
men ſummoned from every county, and Sir Matthew Hale will have this 
to be as effectual a parliament as any in England; but, with deference to ſo 
great an authority, I apprehend that theſe were not members of the legiſla- 
ture, but only aſſiſtants to that body. For if they were part thereof, how 
came they afterwards to be diſcontinued till Henry the Third's time, where 
we firſt find any account of the commons? The truth ſeems to be, that 
they were ſummoned on a particular occaſion, and for a purpoſe that none 
but they could anſwer. On his coronation he had ſworn to govern by Ed- 
ward the Confeſſor's laws, which had been ſome of them reduced into 
writing, but the greater part were the immemorial cuſtom of the realm; 
and he having diſtributed his confiſcations, which were almoſt the whole of 
England, into his follower's hands, who were foreigners, and ſtrangers to 
what theſe laws and cuſtoms were, it was neceſſary to have them aſcertained ; 
and, for this purpoſe, he ſummoned theſe twelve Saxons from every county, 
to inform him and his lords what the antient laws were. And that they were 
not legiſlators, I think appears from this, that when William wanted to re- 
vive the Daniſh laws, which had been aboliſhed by the Confeſſor, as com- 
ing nearer to his own Norman laws, they prevailed againſt him, not by 

H h | refuling 


; 234 LECTURE'S on Tus Lxer. 22. 
_ refuſing their conſent, but by tears and prayers, and adjurations, by * 
ſoul of Edward his enn 


Tus William's laws were no other than the Confellor% e except TRY 
one new one, he dextrouſiy, by general words, unperceived by the Eng- 
liſh, becauſe couched in terms of the foreign feudal law, turned all the al- 
lodial lands, which had remained unforfeited in the proprietor's hands, into 
| military tenures. From that time, until the latter end of Henry the Third's 
reign, our parliaments bore the exact face of thoſe on the continent in that 
age; but then, in order to do ſome Juſtice to the leſſer barons, and the 
lower military tenants, who were entitled by the principles of the conſtitu- 
tion to be preſent, but diſabled by indigence to be ſo in perſon, they were 
allowed to appear by repreſentation, as were the boroughs about the ſame 
time, or ſoon after. The perſons entitled to vote in theſe elections for 
knights of the ſhire, were, in my apprehenſion, only the minor barons, 
and tenants by knight ſervice, for they were the only perſons that had been 
omitted, and had a right before, or perhaps with them, the king's imme- 
diate ſocage tenants in capite. x 


Bur certain it is, the law that ſettled this had ſoon, with regard to liberty, 

a great and favourable extenſion, by which all freemen, whether holding of 
the king mediately or immediately, by military tenure or otherwiſe, were 
admitted equally to votez and none were excluded from that privilege, ex- 
cept villains, copy-holders, and tenants in antient demeſne. That ſo great 
a deviation from the feudal principles of government happened in fo ſhort a 
time, can only be accounted for by conjecture. For records, or hiſtory, do 
not inform us. I ſhall gueſs then, that the great barons, who, at the end 
of Henry the Third's reign, had been ſubject to forfeiture, and obliged to 
ſubmit, and accept of mercy, were duly ſenſible of the deſign the king had 
in introducing this new body of legiſlators, and ſenſible that it was aimed 
againſt them, could not oppoſe it. But, however, they attempted, and 
for ſome time ſucceeded to elude the effects of it, by inſiſting that all free- 
men, 
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men, whether they held of the king, or of any other lord, 3 be equally 
admitted to the right of the repreſentation. 


Taz king, whoſe profeſſion was to be a patron of liberty, Edward the 


Firſt, could not oppole this; and as he was a prince of great wiſdom and 
foreſight, I think it is not irrational to ſuppoſe, that he might be pleaſed to 
ſee even the vaſſals of his lords, act in ſome fort independently of them, 
and look immediately to the king their lord's lord. The effect was certainly 
this, by the power and influence their great fortunes gave them in the coun- 
try, the majority of the commons were, for a long time, more in the domi- 
nion of the lords than of the crown; though, if the king was either a wiſe 
or a good prince, they were even then a conſiderable check upon the too 


mighty peers. - 


Every day, and by inſenſible ſteps, their houſe advanced in reputation 
and privileges and power; but ſince Henry the Seventh's time, the progreſs 
has been very great. The encreaſe of commerce gave the commons ability 
to purchaſe ; the extravagance of the lords gave them an inclination, the 
laws of that king gave them a power to alienate their intailed eſtates; inſo- 
much that, as the ſhare of property which the commons have is ſo diſpro- 
portionate to that of the king and nobles, and that power is ſaid to follow 
property, the opinion of many is, that, in our preſent ſituation, our go- 
vernment leans too much to the popular ſide; while others, though they 
admit it is ſo in appearance, reflecting what a number of the houſe of com- 
mons are returned by indigent boroughs, who are wholly in the power of 

a few great men, think the weight of the government is rather oligar- 


chical, 
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cron txt 


HE houſe of commons growing daily in conſequence, and the ſocage 
| tenants having got the ſame privilege of voting for the knights of 
the ſhire as the military ones, it naturally followed, that every free perſon 
was ambitious of tendering his vote, and thereby of claiming a ſhare in the 
legiſlature of his country. The number of perſons, many of them indigent, 
reſorting to ſuch elections, introduced many inconveniences, which are ta- 
ken notice of, and remedied by the ſtatute of the eighth of Henry the ſixth 
chapter the ſeventh which recites, that of late © elections of knights had 
« been made by very great, outrageous, and exceſſive numbers of people of 
e which the moſt part was of people of ſmall ſubſtance, and of no value, 
«© whereof every of them pretended a voice equivalent with the moſt worthy 
knights and eſquires, whereby manſlaughter, riots, batteries, and divi- 
<« fions among the gentlemen and other people of the ſame counties ſhall 
every likely riſe and be, unleſs convenient and due remedy be provided 
„ in this behalf;” and then it provides that, no perſons ſhould have 
votes, but ſuch as have lands or tenements to the value of forty ſhillings 
« a year above all charges.” And ſo the law ſtands at this day, though by 
the change in the value of money, by the ſpirit of this ſtatute, no perſon 
ſhould have a vote that could not diſpend ten pounds a year at leaſt, Such 
a regulation, were it now to be made, would, certainly, be of great advan- 
tage both to the repreſenters and repreſented ; but there is little proſpect of 
its ever taking place: and if it ſhould be propoſed, it would be looked up- 
on as an innovation, though in truth, it would be only returning to the ori- 
ginal principles of the conſtitution. 
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Orx legiſlature, then, conſiſting of three diſtinct parts, the king, lords, 
and commons, in proceſs of time, each of them grew up to have diſtinct 
privileges, as to the beginning particular buſineſſes. Thus all acts of gene- 
ral grace and pardon take their riſe from the king; acts relative to the 
lords and matters of dignity, in that houſe, and the granting of money in 
the commons. How the commons came by this excluſive right, as to mo- 
ney matters, is not ſo eaſy to determine. Certain it is that, originally, the 
lords frequently taxed themſelves, as did the commons the commonalty, 
without any communication with each other; but afterwards, when it was 
judged better to lay on general taxes, that ſhould equally affe& the whole 
nation, theſe generally took their riſe in that houſe which repreſented the 
bulk of the people; and this, by ſteadineſs and perſeverance, they have ar- 
rogated ſo far into a right peculiar to themſelves, as not to allow the lords 
a power to change the leaſt tittle in a money bill. As to laws that relate not 
to theſe peculiar privileges, they now take their riſe indifferently either 
in the lords or commons, and when framed into a bill, and approved by 
both, are preſented to the king for his aſſent; and this has been the practice 
for theſe two or three hundred years paſt. 


Bur the ancient method of paſſing laws was different, and was not only 
more reſpectful to, but left more power in the crown. The houſe which 
thought a new law expedient, drew up a petition to the king, ſctting forth 
the miſchief, and praying that it might be redreſſed by ſuch or ſuch a re- 
medy. When both houles had agreed to the petition, it was entered on the 
parliament-roll, and preſented to the king, who gave ſuch anſwer as he 
thought proper, either conſenting in the whole, by ſaying, let it be as is de- 
fired, or accepting part and refuſing or paſſing by the reſt, or refuſing the 
whole by ſaying, let the ancient laws be obſerved, or in a gentler tone, the 
king will deliberate. And after his anſwer was entered on the roll, the 
judges met, and on conſideration of the petition and anſwer, drew up the 
act, which was ſent to be proclaimed in the ſeveral counties. 
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Loxy Coke very juſtly obſerves that theſe acts drawn up by men, maſ- 
ters of the law, were generally exceedingly well penned, ſhort, and pithy, 
ſtriking at the root of the grievance, and introducing no new ones; where- | 
as the long and ill penned ſtatutes of later days, drawn up in the houſes, 
have given occaſion to multitudes of doubts and ſuits, and often, in ſtop- 
ping one hole, have opened two. However, notwithſtanding this inconve- 
nience, there was good cauſe for the alteration of method. The judges, if 
at the devotion of the court, would ſometimes, make the moſt beneficial 
laws eluſory, by inſerting a ſalvo to the prerogative, though there was none 
in the king's anſwer; whereas, by following the preſent courſe, the ſubjects 
have reduced the king to his bare affirmative or negative, and he has loſt 
that privilege, by the diſuſe of petitions, of accepting that part which was 
beneficial to himſelf, and denying the remainder, 


I nave the rather mentioned this ancient practice of making laws, be- 
cauſe it ſhews how inconſiſtent with our conſtitution 1s that republican noti- 
on, which was broached by the enemies of Charles the Firſt, that the king, 
by his coronation oath, ſwearing to obſerve the laws guas vulgus elegerit, was 
obliged to paſs all bills preſented to him, and had no negative. The mean- 
ing, certainly, only extended to his obſervation of the laws in being. For 
if the words were to be conſtrued of future propoſitions, and in the ſenſe 
that thoſe people would put upon them, the lords alſo, as well as the king, 
muſt be deprived of their power of diſſent, and fo indeed, it appears, they 
expounded it; for when the lords offended them, by refufing the trial of the 
king, they conſiſtently enough with the maxim they had eſtabliſhed, turned 
them out of doors. 


Bur though ſuch as I have mentioned is the conſtitution of the Engliſh 
parliament, the form of the legiſlature in this kingdom hath been for above 
two hundred and ſixty years very different, the nature of which, and the 
cauſes of its deviation from its model, it is proper every gentleman of this 

country 
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country ſhould be acquainted with. In the infancy of the Engliſh govern- 
ment in Ireland, the chief governors were generally choſen by the king out 
of the lords of the pale, the deſcendants of the firſt conquerors, both as they 
were better acquainted with the intereſt, and more concerned in the preſer- 
vation of the colony, and alſo as, by their great poſſeſſions, they were bet- 
ter enabled to ſupport the dignity of the place, whoſe appointments, the 
king's revenue here being inconſiderable, were very low. Theſe governors, 
however, though men of the greateſt abilities, and of equal faithfulneſs to 
the crown, were not able to preſerve the footing the Engliſh had got ſoon 
after the conqueſt ; but were every day loſing ground to the natives, down 
to the reign of Edward the Third, which is generally, and, I believe, juftly, 
attributed to the negligence of the Engliſh lords, who, by intermarriages, 
had acquired great eſtates in Ireland, The power of theſe lord lieutenants 
was, in one reſpect, likewiſe exorbitant, namely, in giving conſent to laws 
without ever conſulting his majeſty, a power, perhaps, neceſſary at firſt, 
when the country was in a perpetual ſtate of war, and its intereſt would not 
brook delays, but certainly, both for the ſake of king and people, not fit to 


be continued. 


IT was natural; therefore, for the king, who found himſelf ill ſerved, to 
change hands, and to entruſt this exorbitant power with perſons not eſtated 
in the country, and whoſe attachment he could confide in; and accordingly, 
from that time, we find natives of England generally appointed to the go- 
vernment, to the great diſcontent of the Iriſh lords, who looked upon them- - 
ſelves as injured by the antient practice not being continued. This diſcon- 
rent was farther inflamed by a very extraordinary ſtep, which this otherwiſe - 
wiſe and juſt king was prevailed upon to take, and which firſt gave riſe to . 
that famous diſtinction between the Engliſh by blood, and the Engliſh by 
birth, This king, and his father Edward the Second, had granted great 
eſtates, and extenſive juriſdictions to many Iriſn lords of Engliſh blood, for 
ſervices pretended to have been done, many of which, it is probable enough, 


as the king alledged, were obtained by deceit and falfe repreſentation ; and 
had 
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had he..cantented himſelf with proceeding. in a Meads by; calling 
theſe patents in by ſaire facias, and wacatiogthenmupen proafieſurherdcgeity 
no perſon could have complained, .but he too A very:hfferentainethddany 
appears from the writ he thought proper to iſſue on that . Quin. 
plures excęſiuæ donationes terrarum, ſenementorum & libertatum, n leren A. 
bernie, ad minus veracem & ſubdolam ſuggeſtionem petentium, tam peng. 
ward II. quam per regem nunc faltæ ſunt, rex deluſorias hujuſmodi . machina- 
tiones volens elidere, de concilio peritarum ſibi aſiſtentium, ones, donationes: ler- 
rarum, tenementorum, & libertatum pradictarum duxit revocagdas, g q, de 
meritis perſonarum, de cauſis & conditionibus donatianum predifforan ſuerit in- 
formatus, & ideo, mandatum eſt juſticianis regui Hibernia, quad qmnis ternas 
tenementa & libertates predicta per dictos regis juſticianos aut locum tenenm: ſuur 
quibuſcunque per ſonis fata ſciſire facias. This haſty ſtep alienated the Engliſh 
Iriſh from the king and his adviſers, and though, after a conteſt of eleven 
years, the king annulled this preſumption, the jealouſy continued on both 
ſides, and the Iriſh of Engliſh blood, were too ready to followt he banners of 
any pretender to the crown of England. | 


In the reign of Henry the Sixth, that weak prince's miniſters, jealous of 
the influence of Richard duke of York in England, and of his pretenſions 
to the crown, conſtituted him governor of Ireland ; than which they could 
not have done a thing more fatal to their maſter's family, or to the conſti- 
tution of this kingdom, as it turned out in the ſequel; for to induce him to 
accept it ſo eager were they to remove him from England, they armed him 
almoſt with regal powers. He was made lieutenant for ten years, had all 
the revenue, without account, beſides an annual allowance from England ; 
had power to farm the king's lands, to place and diſplace officers, and levy 
ſoldiers at his pleaſure, The uſe the duke made of his commiſſion was to 
ſtrengthen his party, and make Ireland an aſylum for ſuch of them as ſhould 
be oppreſſed in England; and for this purpoſe paſſed an act of parliament, 
reciting a preſcription, that any perſon, for any cauſe, coming into the ſaid 
land, had uſed to receive ſuccour, tuition, ſupportation, and free liberty 

within 
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within the faid land, during their abiding there, without any grievance, 
hurt, or moleſtation of any perſon, notwithſtanding any writ, privy ſeal, 
great ſeal, letters miſſive under ſignet, or other commandment of the king, 
confirming the faid preſcription, and making it high treaſon in any perſon 
who ſhould bring in ſuch writs, and ſo forth, to attach or diſturb any ſuch 
perſon. | 


Tunis act, together with the duke's popularity, and the great eſtate he 
had in this kingdom, attached the Engliſh Iriſh firmly to his family, inſo- 
much that, in Henry the Seventh's reign, they crowned the impoſtor Lam- 
bert Simnel, and were afterwards ready to join Perkin Warbeck ; and by 
this act of the duke of York's they thought to exculpate themſelves. But 
when that king had trodden down all oppoſition, he took advantage of the 
precarious ſituation they were in, not only to have that act repealed, and to 
deprive his repreſentatives there from paſſing laws rege inconſulto, but 
alſo to make ſuch a change in the legiſlature, as would throw the principal 
weight into his and his ſucceſſors hands; and this was by the famous law of 
Poyning's. By former laws a parliament was to be holden once a year, and 
the lords and commons, as in England, were the propoſers. This act, in- 
tended to alter theſe-points, gave occaſion to many doubts ; and indeed, it 
ſeems calculated for the purpoſe of not diſcloſing its whole effect at once. 
Its principal purport, at firſt view, ſeeming to be intended to reſtrain the 
calling the parliament, except on ſuch occaſions as the lord lieutenant and 
council ſhould ſee ſome good cauſes for it, that ſhould be approved by the 
king, The words are, that from the next parliament that ſhall be holden 
e by the king's commandment and licenſe, no parliament be holden here- 
« after in the ſaid land, but at ſuch ſeaſon as the king's lieutenant and coun- 
« cil there firſt do certify the king, under the great ſeal of that land, the 
* cauſes and conſiderations ; and all ſuch acts as to them ſeemeth ſhould 
« paſs in the ſame parliament, and ſuch cauſes, conſiderations, and acts, 
e affirmed by the king and his council to be good and expedient for that 
* land, and his licenſe thereupon, as well in affirmation of the ſaid cauſes 
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Eighth's reign, an act was made ſuſpending Poyning's law with reſpect to 
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« and acts, as to ſummon the ſaid parliament under his great ſeal of Eng- 
land had and obtained; that done, a parliament to be had and holden 
« after the form and effect before OY and Myr hn 
* contrary to be deemed void.“ | 95 


Tus firſt and great effect of this act was, that it repealed the law for 
annual parliaments, and made the lord lieutenant and council, or the king 
who had the naming of them, with his council of England, the propoſfr to 
the two houſes of the laws to paſs, at leaſt of thoſe that ſhould be n de- 
viſed before the meeting of parliament. But the great doubt was, as there 
were no expreſs words depriving the lords and commons of their former 
rights, whether, when the parliament was once met, they had not ſtill the 
old right of beginning other bills, or whether they were not reſtrained to 
the acts ſo certified and returned. By the preambles of ſome acta, ſoon 
after made, expreſſing that they were made at the prayer of the commons in 
the preſent parliament aſſembled, one would be inclined to think that the 
commons, after the aſſembling the parliament, had propofed theſe laws. 
Certain it is, the latter opinion, ſupported by the miniſters of the king and 
his lawyers, gained ground. For, in the twenty- eighth of Henry the 


all acts already paſſed, or to be paſſed in that parliament; the paſſing of 
which a& was certainly a ſtrong confirmation of what was before doubtful 
againſt the houſe of lords or commons in Ireland, whether they could 
bring in bills different from thoſe tranſmitted by the council, ſince here 
they both conſented to the ſuſpenſion of the act, to make valid the law: 
they had paſſed or ſhould _=_ in that parliament, without that previous 
ceremony. 


Bur in the reign of Philip and Mary, dy which time this opinion, before 
doubtful {for ſo it is mentioned in the act then made) was, however, to be 
maintained, and ſtrengthened, as it added power to the crown, The act 
we at preſent live under was made to prevent all doubts in the former, 

which 
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which was certainly framed in words calculated to create ſuch doubts, to ' 
be extended in favour of the prerogative. This provides, that as many 
_ cauſes and conſiderations for acts not foreſeen before, may happen during 
the ſitting of parliament, the lord Jieutengnt and council may certify them, 
and they ſhould pafs, if they ſhoutdbe agreed to by the lords and commons. 
But the great ſtrokes in this new act were two, the firſt explanatory of part 
of the former in Henry the Seventh's reign, that is, that the king and coun- 
cil of England ſhauld have power to alter the acts tranſmitted by the council 
of Ireland; ſecondly, the enacting part, that ao acts but ſuch as ſo came 
over, under the great ſeal of England, Should he enafted ; which made it 
clear, that neither lords qr commons in Ireland had a right to frame or 
propoſe bills to the crown, but that they muſt firſt be framed in the privy 
council af Ireland, afteryards conſented to, or altered by the king, and the 
ſame council in Eagland, and then, appearing in the face of bills, be refuſed 
or accepted in tato by the lords and commons here, 


IT is true, that both lords and commons have attempted, and gained an, 
approach towards their antient rights of beginning bills, not in that name, 
but under the name of Heads of Bills, to be tranſmitted by the council ; but 
as the counciſ\ate the firſt beginners of acts of parliament, they have aſſumed 
a power of modelling theſe alſo. The legiſlature of Ireland is, therefore, 
very complicated. Firſt, the privy council of Ireland, who, though they 
may take the hint from the lords or commons, frame the bill, next the king 
and council of England, who have @ power of alteration, and really make it 
a bill, unalterable, by ſending it under the great ſeal of E.ngland ; then the 
two houſes of lords and commons, who muſt agree in the whole, or reje& 
the whole; and, if it paſſes all theſe, it is preſented to the king for his aſ- 
ſent; which, indeed, is but nominal, as it was before obtained, 
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NOW proceed td the loweſt claſs of people that were in a feudal king- 

dom, who, indeed, were not, any part at all of the body politick, name- 
ly copybold tenants, tenants in antient-demeſne, and villeins, on which I ſhall 
not much enlarge as villenage is worn out both in England and Ireland; 
and though the two former are common in England, yet there are none 
ſuch in this kingdom. I ſhall begin with villenage, though the loweſt kind, 
as I apprehend the other two by the tacit conſent. of their lords, have for 
ages, from being villeins acquired the privileges that diſtinguiſhed them 
from ſuch. : | 


In a former lecture I gave it as my opinion, that, while the nations of the 
north continued in Germany, there was no ſuch order of men among them 
but that the perſons among thoſe people who were called ſervi by Cæſar 
and Tacitus, were the predeceſſors of the ſocmen or ſocage tenants in the feu- 
dal monarchy ; though they certainly had not all the privileges the ſocmen 
acquired, and that, after their ſettlements in their conqueſts, this bank was 
introduced, and formed out of their captives taken in war, in imitation of 
the Roman ſlaves. In this I am ſtrongly ſupported by my lord Coke, who 
quotes Bracton, Fleta, and the Mirror, concerning their origin, to the fol- 
lowing purpoſe. * The condition of villeins who paſſed from freedom in- 
to bondage in antient time grew by the conſtitution of nations, and not 
« by law of nature; in which time all things were common to all, and by 
| e multiplication of people, and making proper and private thoſe things 
TP e that were common, aroſe battles. And then it was ordained by conſtitu- 
tion of nations (he means by the tacit conſent of civilized nations) that 

an; 
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« none ſhould kill another, but that he that was taken in battle ſhould remain 
« bond to his taker for ever, and he to do with him, and all that ſhould 
« come of him, his will and pleaſure, as with his beaſt or any other cattle, 
« to give, or to ſell, or to kill. And after, it was ordained for the cruelty 
c of ſome lords, that none ſhould kill them, and that the life and mem- 
bers of them, as well as of freemen, were in the hands and protection of 
« the kings, and that he that killed his villein ſhould have the ſame judg- 
« ment as if he had killed a freeman, which is the very account the Roman 
« civil law gives of the original of ſervitude.” 


ViILLENAGE, therefore, was a ſtate of ſervitude, erected for the purpoſe 
of doing the moſt ignoble, laborious, and ſervile offices to the lord, accor- 
ding to his will and pleaſure, whenſoever called upon; ſuch as the inſtan- 
ces Littleton gives, of carrying and recarrying dung, and ſpreading it on his 
lord's land. Brafon, thus defines it purum vilenagium eft, a quo preetatar 
ſervitium incertum indeterminatum, ubi ſcire non poterit veſpere quate ſervitium, 
fieri debet mane, viz. Ubiquis facere tenetur quicquid ei preceptum fuerit. So 
the moſt honourable ſervice, the military one, was free, and its duties un- 
certain, The next in rank, the ſocage was: free, and its duties certain, 
This, the loweſt, was ſervile, and its duties uncertain. 


Or thoſe villeins there were two kinds, villeins belonging to the perſon 
of the lord and his heirs, which our law calls villeins in groſs, and villeins 
belonging to the land of the lord, and who, in conſequence of the lands being 
aliened, went over to the new acquirer, without any ſpecial grant. Theſe 
were in the Roman law, called, ſervi adſcriptitii glebe, that is, ſlaves an- 
nexed to the ſoil, and by our lawyers villeins regarded to a manor; for ma- 
nors were, antiently, thus diſtributed. After the lord had reſerved to him- 
ſelf a demeſne contiguous to his caſtle, ſufficient for the purpoſe of his houſe 
and his cattle, the remainder was generally divided into four parts; the firſt 
for ſettling ſuch a number of military tenants as might always more than ſuf- 
fice to do the ſervice due to the ſuperior lord; the ſecond for ſocage tenants, 

to 
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to plow the lords demeſne, or, in lieu thereof, to render corn, cattle, or 
other things as lp hre by kin, de third for vllins, for the pad cr 
carrying dung, felling timber, making encloſures, and other ſervile offices, 


as required by the lord at his pleaſure ; and the laſt ſhare of land, was called 
the waſte, or common, being generally woodland, and coarſe paſture, the wood 
for the lords hunting, for ſupplying him with timber at his pleaſure, and the 
- tenants with reaſonable eſtovers as they are called, out of the woods, in thoſe 
three articles, houſebote for the ſupport and repoſation of their houſes, flough- 
Bote, for their utenſils of huſbandry, and frebote for fewel; and the paſture 
for the cattle of all the tenants, military, ſocage, and villeins in common. 


This was the uſual method of diſtribution, not however into equal parts, 
for the demeſne and waſte were generally much the largeſt, nor always into 
the ſame number of parts, for this varied according to the quantity and 
quality of the land, whether better or worſe, and the military ſervice reſery- 
.ed, whether lighter or heavier, | | 


From this diſtribution we may ſee that, in moſt manors, there was land, 
which, having been originally ſet apart to the uſe of the villeins, was called 
villein lands, which retained its name, and was liable to the ſame name, 
and ſervile ſervices, though it had come into the hands of freemen, who, 
conſequently, though free, might hold lands in villenage, and be obliged to do 
the ſame uncertain ſervices as a villein was. Few freemen however we may 
ſuppoſe, would ſubmit to ſuch uncertain burthens, and therefore when they 
took ſuch lands, the lord generally reduced the ſervice to a certainty, and 
this tenure, becauſe of che low nature of the duties they performed, was al- 
ſo, though abuſively, called villenage. But ſpeaking with propriety, it was 
ſocage, the tenant being a freeman, and the ſervices certain. Certainty of 
ſervice being, as I have often mentioned, the grand Characteriſtic that diſ- 


tinguiſhed the ſocage tenure from the military above it, and from villenage 


below it, 


LET 
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Lr us now ſee what kind of property this rank of people had in their per- 
ſons, their lands and their chattels for from what has been already obſerved, | 
ſome kind of property they muſt have had, or they could not have perform- 
ed the {ervixes. And the firſt rule is, that, with reſpect to every perſon 
but his lord alone, a villein was perfectly a freeman. His life, his liberty, 
his property, were equally protected by the law, as thoſe of any other per- 
ſon. He could acquire, he could alien property, he could be plantiff in all 
kinds of actions whatſoever; but if defendant he might plead his being a 
villein. As to his lord, his caſe was very different. His life, indeed, his 
liberty, his limbs, were water the protection of the king; and if in theſe 
he was injured by his lord, the lord ſhould be puniſhed at the ſuit of the 
king, as in the caſe of any other ſuhject, but not at his own ſuit. How- 
ever, there were two excepted caſes, where the law (for they moſt certainly 
puniſhed the two deteſtable crimes of murder and rape) gave a villein acti- 
ons againſt the lord, namely an appeal, that is an accuſation in his own - 
name of murder, where the lord had killed the villein's anceſtor; and an ap- 
peal of rape, where the lord had raviſhed his wef, for ſo a bond woman, or 
female villein is called in our law; And here, if the lord was found guilty, 
the villein, or nief, were by that judgment manumized for ever. For it 
would have been a glaring abſurdity, to have afterward truſted them in the 
power of the heir of that lord, hom they had hanged, Neither had a vil- 
lein, with reſpect to his daughter, the ſame power of difpoling her in mar- 
riage without the lord's conſent as he had of his ſon. And this diſtinction 
was founded upon ſolid reaſon, for the. ſan of a villein, after his marriage, 
and his iſſue, continued in the ſame-plight as he was in before, villeins to the 
lord; but the daughter, by her marriage, paſſed into another family, and 
her iſſue were either to be freemen, if her huſband was free, or villeins to 
the other lord, if her huſband was ſuch ; ſo that the lord had a very impor- 
tant intereſt in ſecing his villein's daughter married to another villein of his. 


This previous conſent, however, wore out by degrees, and by the cuſtom 
of 
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of particular places, a certain fine was all that the lord could claim for the 
marriage. „„ „ eee eee wa: 2, 


Wrru reſpect to the lands the villein held from his lord, and ulſd as to 
his chattels, or perſonal fortune, he was only tenant, or poſſeſſor at the 
will of the lord; for he the lord might reſume the one, or take poſſeſſion of 
the other whenever he pleaſed; but in the interim they were the villeing, 
and he might convert the profits of them to his own uſe, unleſs they were 
alſo in being and ſeized : the ſeizure of them being what made the abſo- 
lute property in the lord. And the caſe was the ſame with reſpect to pur. 
chaſes, or acquiſitions of lands or goods; for before the ſeizure, or ſome 
other public act equivalent thereto, the villein might alien them as well as 
the goods he had held before at the will of the lord, and the alienation was 
good againſt the lord, and the reaſon of this was undeniable. For it would 
have put a total ſtop to all commerce both of goods and land, if every 
buyer was obliged, at his peril, to make enquiry, and to take notice whe - 
ther the ſeller may not poſſibly, in truth, be a villein to ſome one of the 
many lords in the kingdom ; and it would have been highly abſurd to allow 
the lord to ſeize the lands, or goods in the hands of the purchaſer, when 
he might ſeize the purchaſe money likewiſe in the hands of his villein, the 
ſeller, I fay it is the ſeizure, or ſome other public act equivalent thereto, 
that veſts the property in the lord; for, in all caſes, an actual ſeizure was 
not poſſible. A few inſtances will clear this up. 


Ir the villein purchaſes land in poſſeſſion in fee ſimple, fee tail, life, or 
years, the lord ſhould, if he had a mind to make them his, enter, and claim 
them; or if, for fear of danger, he dare not enter, ſhould come as nigh to 
the land as he dare, and claim them there. And this was ſufficient to veſt 
the eſtate in the lord, according to the nature of the eſtate the villein had 
in it, and to defeat a future purchaſer ; even though the lord ſhould ſuffer 
the villein to continue in the poſſeſſion, For the purchaſer is obliged, at 
his peril, to take notice of all legal acts of notoriety, done reſpecting the 

| land 
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land he purchaſes... But if the villein purchaſes land not in pofſefſion, = 
ſuppoſe a remainder, or reverſion, where there is a prior eſtate fo? life & 
lives, or in tail, in another perſon in being; here the lord cannot enter, 
far that would be. diſſetzing, and doing wrong to the immediate teñant of 
the freehglgd.z, and if he waited ell that eſtate was ſpent, and the remainder 


or feyerU was to come into poſſeſſion, the villein might have aliened 

2d .o defeated his lord. He ſhould, therefore, in ſuch caſt, 
come to che land, and claim the reverſion or remainder, as his villein's pur. 
chake. And this act preſently is ſufficient to veſt them, the-reverſion ot 
remgigder in him, and to defeat a future purchaſer. So if a villein pur- 
chaſed an adygwſon,-or preſentation to a living, where the parſon of the 
church is, living, the- lord cannot preſent, which is the proper act to gain 
poſſeſſion of the advowſon. For the church is full of an incumbent, but 
he ſhall come to the church, and claim the advowſon as his villein's pur- 
chaſe ; and this veſts the advowſon in him, and will defeat a future aliena- 
tion by his villein. In the ſame way with reſpect to goods; the lord may 
either ſeize them, and retain them in his own hands, or may come to the 
place where they are, and openly claim them before the neighbours, and 
ſeize a part of them in the name of the whole goods his villein Bath; and 
this ſhall veſt the property in him, though he leaves the poſſeſſion till in 
his villein; and if he adds the words or may have, it veſts the property of 
goods after acquired, though it is otherwiſe of lands. 


From this power of the lord as to his villein's property, it appears the villein 
can bring no action relative to property againſt him; for all ſuch actions, be- 
ing either to recover the thing itſelf, or damages for the wrong done, in 
both caſes, it would be uſeleſs, and improper. For, inaſmuch as the lord 
had right to take, the taking could be no injury, and to give damages even 
for a perſonal injury would be abſurd and nugatory, ſince the lord might 
immediately, as ſoon as recovered rightfully, retake them from his villein. 
Therefore Littleton ſays, a villein cannot have an appeal of maim againſt 
+ his lord that hath maimed him.“ For, as the law then ſtood, maim was 
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only puniſhable by fine and impriſonment, at the fut of the king, vr by 


damages, in an appeal of maim, at the fuir of the party. Neither could 
he have an appeal of robbery againſt him, though that offence, with re- 
ſpect to a freeman, was capital; for the lord having a right to take, could 


not be guilty of robbery. However, there was one excepted caſe, wherein 


the lord could not take things out of his own villein's hands, and wherein 
the villein alſo might maintain an action againſt him; but then, in this caſe, 
the villein acted not in his own right, but in that of another, in autre droit, 
as our law ſays, which was when a villein was made an executor, For here 
he acted not in his own tight, but as repreſentative of his teſtator, for the 
performance of whoſe will, and for no other purpoſe, he had allowed to 
him this poſſeſſion againſt his lord, and this right of action againſt him. 


Lr us now ſee how many different ways a man might be a viths 2 * 
many ways the villenage, or its effects, may be — and how many 
ways it might be totally deſtroyed. 


Now a man might be a villein either by birth, or become ſuch by his 
own act. With reſpect to birth, our law conſiders only the condition of 
the father, whether free or viltein, contrary to the civil taw, where the 
maxim is partus ſequitur ventrem. Our rule feems more agreeable to natural 
reaſon, as the huſband is maſter of the family, the head of the wife, and 
ſuppoſed, at leaſt, the principal party in the production of the offspring. 
Yet the Roman law is not therefore to be charged with. abſurdity, it pro- 
ceeding on a principle peculiar to itſelf, namely, that they allowed no ma- 
trimony but between free perſons, a cohabitation between two ſlaves, or 
between a ſlave and a free perſon, was called Contubernium, not Nuptiæ, 
nor Matrimonium; and to ſuch a commerce their law. did not give ſuch con- 
tinuance, or entire credit, as to preſume the father to be certain. A free- 
wgpan who ſo far diſgraced herſelf as to cohabit with a ſlave, they ſup- 
poſed equally guilty with others ; and therefore, as the father was uncer- 
tain, in favorem libertatis, they preſumed him a freeman, And, on the 

contrary, 
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contrary, though a freeman cohabited with a ſlave, that law gave no credit 
to her conſtancy,, but rather ſuppaſed the iſſue begat by one of her own 
rank, another flave, | But in England, if the father was free or ſlave, the 
iſſue was ſo : for our law admitting ſuch marriages as good ones, upon the 
maxim, uam (God bath joined {et not man ſunder, gave them an entire cre» 
dit. What then ſhall we ſay was the caſe of boftards, where the father was 
entirely unknown, and who were f/j aullius. Some old opinion in Eng- 
land indeed held, that if the mother was a neif, becauſe ſhe was certain, 
the iſſue ſhould be a villein ; but this doctrine was exploded, and it was 
ſettled that, as the child was, by our law, to fallow the rank of his father, 
and who that was, was entirely uncertain, it ſhould be univerſally preſumed 
in favour of liberty, that the father was a freeman, whatever the mother 
was. A baſtard, therefore, could not be a villein, but by his own act; 
and how a man could become ſo 1 ſhall next proceed to ſhew, 


Tax was then but one way for a freeman born to become a villein, I 
mean in the latter ages, when the practice of making ſlaves of captives ta- 
ken in war went into diſuſe, and that was by his admiſſion and confeſſion. 
For volenti non fit imjuria is a maxim of all laws, and in the antient times of 
confuſion, it might be an advantage, at ſome times, to a poor freeman to 
put himſelf, even in this law manner, under the proteftion of a lord that 
was both powerful and humane. But fo careful was the Engliſh law of li- 
berty that it did not allow every confeſſion or admiſſion to conclude a man 
againſt liberty, but ſuck an one only as could not proceed from miſtake, 
inadvertence, or conſtraint. The confeſſion muſt be made in a court of ro- 
cord, and entered on record. Then indeed was it concluſive, for it is a 
maxim of our law, that there is no averring againſt a record, that is charg- 
ing it, or the contents thereof, with falſehood. For if that could be, pro- 
perty could never receive a fanal determination, nor a man be certain that 
the ſuit that he had obtained might not be renewed againſt him. | 
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freemens becoming ſlaves voluntarily were very rare, and, that the majority 
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17 it tet 
— the law went farther in its Wee wi nods noe iGre-any, 
confeſſion, even in a court of record, to deſtroy liberty. I a man came vo- 
luntarily into ſuch a court, and made an extrajudicial conftſſion, that is 
where there was no ſuit depending, and conteſted in that court, it could 
not bind him. The confeſſion, to bind, muſt be made in ſuch a court, and 
in a ſuit litigated there; ſo that there might be no room afterwards for 
pretending ſurprize, error, conſtraint, or terror. Thus, if a ſtranger 
brought any action againſt a man (for if the lord brings any action, except 
one kind only, againſt his villein, he the villein, is thereby manumized, as 
I ſhall obſerve hereafter) I ſay, if a ſtranger, A, brought an action againſt 
B, and B, to bar A, of his action, pleads on record, as he may, that he is 
villein to C, this confeſſion ſhall bind him, and he ſhall be C's villeip, 
though he was in truth a freeman; yea though A, in that very action, had 
replyed that B was a freeman, and had even proved him ſuch: and indeed 
this was but a juſt puniſhment for irs fraudulent * to b eee of 
* action. 


Acain, if a lord, claiming a man to be his villein, bring the writ called 


nativo babendo, the proper one to prove this fact, that the defendant was 


his villein, and the defendant confeſſes himſelf judicially fo to be, he and his 
iſſue are bound, though he was free before; or if the defendant, in ſuch 
caſe, pleads he is a freeman, and the lord, to prove him his villein, produ- 
ces. the defendant's uncles, or couſins, . who ſwear, that they and their an- 
ceſtors, from time immemorial, or from a time antecedent to the ſeparation 
of family, have been villeins to that lord and his anceſtors, whatever be- 
comes of the original ſuit, they themſelves thenceforwards are the lord's vil- 


leins; and though they were in truth free, it is but a juſt puniſhment, as 
I obſerved before, for their foul attempt of reducing their kinſman to 


ſlavery. However, as we muſt allow that every man is fond of his own and 
his poſterity's liberty, we muſt accordingly believe that theſe inſtances of 


of 
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of villeins were ſuch as were ſo by birth. Before I leave this head, I ſhould 
obſerve that, with reſpect to the ifſue of men becoming villeins by their own 
confeffion,” the ifſue born after the confeſſion alone were bond, as being ſo 
born, and that the children born before, retained the liberty they lad ee: 
9 


eee eee but al- 
ſo might be ſuſpended for a time, and afterwards revive. The ſuſpenſion 


aroſe from ſome ſubſequent obligation the villein, or nief, happened to lie 
under, which the law conſidered, and favoured more than the lord's right in + 
his villein, or nief; therefore, if the king made a villein a knight, ſuch a 
creation, being for the defence- of, and to encreaſe the military ſtrength of 
the realm, and the perſon obliged to ſerve accordingly, his ſtate of villenage 
was ſuſpended, not deſtroyed. For, if he was afterwards degraded from 
his order, he became the lord's villein again, ſo if a villein became a monk 
profeſſed, now was he obliged to live entirely in his monaſtry, and ſpend his 
time in prayers, and other ſpiritual exerciſes, duties inconſiſtent with his 
ſervice as a villein; and thoſe being performed to God were preferred to the 
intereſt of the lord; but if ſuch monk was deraigned, that is, degraded from 
his order, and turned out of his monaſtry, he became a ſecular man again, 
and the lord's right revived. But if a villein is made a ſecular prieſt, he not 
being confined to a monaſtry, nor his whole time dedicated to the ſervice of 
God, he is ſtill a villein and obliged to attend his lord at all times, when 
the ſtated times or occaſions of his new duty do not employ him. So if 3 
nief marries a freeman, the right of the huſband in his wife, as founded on 
the law of God and nature, is preferred to the lord's, though prior, which 
is founded only on the conſtitutions of nations : ſhe, therefore, is privileged, 
and a freewoman during the coverture : but if the huſband dies, or a di- 
vorce happens, then is ſhe a nief again. But it may be aſked, ſhall the lord 
thus, without any fault of, or conſent from him, be, by the act of 
others, deprived, even for a time, of his right in his villein, and the ad- 
vantage thence ariſing. I anſwer, though the law, for the publick good, 
ſuſpended 
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ſuſpended the villenage, it did not leave the lord without redreſs for the 
' wrong done unto him. For, in the caſes of profeſſion and marriage, the 
lord ſhall have his action againſt, and recover the damages he may ſuſtain, 
from the abbot who had admitted his villein a monk, or the huſband who 
married his nief; but againſt the king who has knighted his villein, he can- 
not have an action, for, according to the principles of the feudal law, to 
bring an action againſt the king is a breach of fealty : it is ing hi 

with injuſtice, and with breaking that mutual bond, whereby he is * 

his vaſſals as ſtrictly as they are tied to him, But he ſhall not be without 
- remedy. He ſhall have his action, and recover damages againſt thoſe, who 
by their aid, advice, council, or recommendation prevailed on the king 
to make his villein a knight. Coke mentions two caſes more, wherein I 
cannot ſay ſo fully as he ſays, the villenage wfelf is ſuſpended, as that the - 
fefts thereof are ſuſpended, as to a certain place; and both theſe are in hon- 
our of the king, one is when a villein eſcapes from his lord, and has contin- 
ued fora year and a day in the demeſne of the king, doing fervice to him ag 
his villein, The lord can neither ſeize him, nor even bring a writ of native 
habendo againſt him while he continues in the royal demeſne. The other is 
where a villein is made a ſecular prieſt in the king's chapel. The lord can- 
not ſeize him in the preſence of the king. _ 22 


Wr ſhall next have a more agreeable ſubject, and by conſidering the ma- 
ny ways the law of England hath contrived to deſtroy villenage, have the 
pleaſure of obſerving its natural bent toward the equal liberty of mankind, 
and how it rejoiced to ſhake off the ſhackles of ſervitude, even in thoſe days 


when it admitted it. 


LECTURE 
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LECTURE XXV. 


ELATIVE to villenage, the following are the words of the antient 
judge Forteſcue, who wrote a treatiſe on the grounds of the Engliſh 

law, for the inſtruction of his pupil, the unfortunate ſon of the unfortunate 
king Henry the Sixth. A bomine, & pro vitio introdutta oft ſervitus, ſed libertas 
a Deo hominis indita eft nature ; quare ipſa ab homine ſublata ſemper redire gliſcit, 
ut facit omne quod libertate naturali privatur. We are now to ſee how, and in 
how many ways, ourlaw favours this natural propenſity to liberty. And the 
firſt and plaineſt is a direct enfranchiſement, or, as the Romans called it, ma- 
2umiſſion. This, in the ancient times, before writing was common, uſed to be 
done, as all their important acts, (for the better preſerving them in memory) 
in great form. Nui ſervum ſuum liberum facit, in ecclefia, vel mercato, vel comita- 
tu, vel bundredo, (that is the county court or hundred court) coram teſtibus, & pa- 
lam faciat, et liberas ei vias, & portas conſcribit apertas, & lanceam & gladium, 
vel que liberorum arma in manibus ei ponat. But after the uſe of writing be- 
came common, the method was by the lord's deed (mentioning him to be 
his villein, and expreſsly infranchiſing him) ſealed by the lord's ſeal, and 
atteſted by proper witneſſes, as other deeds between freemen ſhould be. 


Bzrorz I go farther, I ſhould obſerve the favour of the Engliſh laws to 
liberty in that, by it all manumiſſion, of what kind ſoever, was abfolute 
and irrevocable. Once a freeman, and ever fo ; whereas by civil law, a 
freedman was bound to many duties towards his patron. A relation be- 
tween them {till ſubliſted, and if he was guilty of ingratitude, that is, of 
any of the many offences their law marked as ſuch, he was again to be 
duced to ſlavery. | 
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Bur beſides this ſpecies of expreſs enfranchiſement, han were * 
implied ones. Firſt, by the act of the lord alone, and others by conſtruc- 
tion of law, upon the act either of lord or villein. By the act of the lord 
alone, namely, if he had entered into any ſolemn certain contract with his 
villein, giving him thereby either a permanent right of property, or a power 
to bring an action againſt his lord. In ſuch caſes he was inſtantly manu- 
mized, without expreſs words; for, otherwiſe, he could not have the be- 
nefit of the gift intended, and the lord's act, in ſuch caſes, ſhould be con- 
ſtrued moſt ſtrongly againſt himſelf. As if the lord gives land to his villein 
and his heirs, or to him and the heirs of his body, or to him for life; im- 
mediately on the giving livery and ſeizin, which was, as I have often ob- 
ſerved, what compleated an eſtate of freehold, and made it irrevocable, the 
villein became free. Otherwiſe he could not enjoy the benefit of the grant, 
or pg it Mr” his lord. 


Tux ſame was the caſe if the lord gave him any certain property; as a 
bond for payment of a ſum of money, or a yearly annuity, or a leaſe of 
lands for years. The villein could not ſecurely enjoy the benefit of the 
gift, without being able to bring an action againſt his lord, and conſe- 
quently being free againſt him. Yea, though the annuity or leaſe of land - 
was but for years, the manumiſſion was abſolute for ever, and not ſuſ- 
pended for the years only; which was different from the caſes I put in my 
laſt lecture, of villenage being ſuſpended by the act, not of the lord, but 
another perſon ; but here where the lord himſelf, by his own act, ſet him 
free, though but for a time, he was free for ever. But if the lord gave his 
villein lands to hold at will; this being of the ſame nature with the proper 
holdings of villeins, and the lord having reſerved in his own breaſt a power 

of ouſting whenever he pleaſed, the villein gaining thereby no certain pro- 
perty, he continued i in his former ſituation, 


SECONDLY, 


— 
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' SzconDLyY, a man may be enfranchiſed without expreſs wards, by chn- 
ſtruction of law, operating on the act either of the lord or villein. If x 
lord had a mind to diſpoſſeſs his villein of lands, or of goods, he had a right 
to enter on the lands, or ſeiae the goods, without ceremony; but if, waving 
this right, he brought an action againſt him for them, or if he brought not 
any action perſanal againſt him, but the one of Nativo Habendo, the villein 
was enfranchiled, whether the lord recovered or not, or whether he proſe- 
cuted the action or not. For when he omitted the eaſy remedy the law 
appointed, and brought his villein into court to defend his right, he admit- 
ted him to be a perſon that could ſtand in judgment againſt him, and liti- 
gate with him; that is, to be a freeman. But it muſt be obſerved this en- 
franchiſement did not commence immediately from the taking out the writ, 
which was the commencement of the action, but from the appearance of 
both plaintiff and defendant, and this for the benefit of the lord; for other- 
wiſe, as Coke obſerves, a ſtranger, by colluſion with a villein, might take 
out an action againſt him in his lord's name. To which I may add, that 
the lord might have intended his action againſt a freeman of the ſame name 
with the villein, and the ſheriff might have ſummoned the villein by miſtake. 
In this caſe it was hard that the lord ſhould ſuffer. He therefore might, 
when he ſaw the villein ready to appear, nonſuit himſelf, that is, decline 
appearing ; and then the villein could not appear, and therefore was not 
enfranchiſed. But if he went on, and ſuffered his villein to appear, and 
_ conſequently enabled him to plead againſt him, he muſt have abided by the 
conſequences of his own folly, and his nonſuiting himſelf afterwards could 
in no ſort ayail him. | | | 


A v1LLzIn might likewiſe be manumitted by his lord's bringing a criminal 
action againſt him, though this was no admiſſion of permanent property in 
him, or of his capacity of ſtanding in law againſt him as a freeman; as if 
the lord brought an appeal of felony, as of murder, or rgbbery, againſt 


him, If he was acquitted he might be epfranchiſed, becauſe he might he 
KEE entitled 
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two contending houſes of York and Lancaſter; when the whole kingdom 
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entitled to recover damages for the malicious proſecution, and the danger 
his life had been in; and damages he could not recover without being a 
freeman. I ſay might be enfranchiſed, becauſe he might recover damages. 
For in this caſe a diſtinction is to be taken, whether the villein was, before 
the appeal brought, indicted at the ſuit of the king for the ſame offence, or 
was not. If he was not, the acquittal ſhewed the proſecution to be mali- 
cious, and the villein was entitled to recover damages, and ſo to be free. But 
if he had been indicted, there were no grounds to ſuppoſe the appeal brought 
maliciouſly. The finding the indictment by the grand jury was à preſump- 
tion of his guilt. The lord had a rational ground for bringing his appeal, 
and he had a right to bring it for the puniſhment of his villein, if guilty. 
Otherwiſe he could not have him hanged, for the inditment at the king's 
ſuit might not be proſecuted, or the king might pardon. In ſuch caſe, 
therefore, there being no malice preſumed, the law gave no damages, and 
conſequently no enfranchiſement. But the lord's bringing the writ called 
Nativo babendo againſt his villein, namely, claiming a man to be his, as 
ſuch, was no enfranchiſement, for that would defeat the ends of the ſuit; 
and the law allowed the lord a power to ſeize his villein without further 
ceremony, it did not preciſely compel him to that method only, for his 
villein might be at too remote a diſtance, or under the protection of perſons 
too powerful. But if, after appearance, the lord ſuffered himſelf to be 


nonſuited, in this action, it was an enfranchiſement. 


Tux law, likewiſe, enfranchiſed in ſome caſes on the act of the villein 
himſelf, as if the lord had been found guilty in an appeal of murder, 
brought by his villein, or of rape by his nief ; but theſe I mentioned in 
the laſt lecture, and the reaſon is apparent. 


By all theſe various ways the number of villeins inſenſibly diminiſhed, 


and the number of freemen continued to encreaſe in every reign ; but what 


gave the finiſhing ſtroke to ſervitude were the confuſions occaſioned by the 
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was divided, and every lord obliged, even for his own ſecurity, to take 
part with one fide or the other; and when once engaged, neceſſitated to 
ſupport” his party with his whole force. Villeins were, therefore, eman- 
cipated in prodigious numbers, in order to their becoming ſoldiers. Many 
of ſuch; alſo, who had not been formerly emancipated, in thoſe times of 
diſtraction, fled for ſelf-preſervation to London, and other cities, where, be- 
ing abſent from their lords, they were looked upon as free; and where they 
generally continued, even after theſe troubles had ceaſed, unknown to the 
heirs of the antient lords; and in conſequence, for want of proof of their 
ſervitude within fifty years laſt paſt, (which was the time of limitation for 
this action) moſt of them and their poſterity became free. When things 
afterwards became compoſed, under Henry the Seventh, many of theſe per- 
ſons were by the heirs of their former lords reclaimed, and recovered as 
villeins, though, undoubtedly, the far greater part eſcaped undiſcovered. 
But even in thoſe actions that were brought, both judges and juries were 
very favourable to the perſons claimed; the juries out of favour to liberty, 
and the judges, I preſume, following the policy of that reign, one of the 
great objects of which was the depreſſion of the great lords; to which no- 
thing could more contribute than the leſſening the number of the perſons 
who were held in ſuch ſtrict dependance by them, and the profits of whoſe 
induſtry they had right to ſeize, and to encreaſe their wealth and their 
power. 


ANOTHBR thing which had, long before that period, leſſened their num- 
bers, was the riſe of copyhold tenants. Theſe are perſons who are ſaid to 
hold lands at will, but according to the cuſtom of a manor, and thoſe aroſe from 
the villenage tenants, as I conceive, by the following means. When a ſuc- 
ceſſion of mild and humane lords had neglected, for a long time, to ſeize 
their villeins goods, or to exact villein ſervice, ſo that no memory remained 
of their having made uſe of ſuch a practice, they came to be conſidered in 
another light, and became exempted from that ſeizure by preſcription. 
For the lord claiming a villein in a nativo babendo, muſt plead, and prove, 
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that he, or his anceſtors, had exacted ſuch ſervices, from the perſon claimed; 


or his anceſtors, otherwiſe he failed. Therefore, in the caſe I have menti- 
oed, though a future lord had an inclination to depart from the pratctiet of 


his predeceſſors, and re vive his rights, he could not recover them for want of 
proof; and theſe perſons {6 long indulged, became freemen. However 
their lands, (they being only tenants at will) might ſtifl be feſt med, until, 
at laſt, they got, likewiſe, by the ſame kind of en a der 
right in them alſo, in the way I now n relate. 


Ir a lord had given his villein any certain eſtate, it was, as I before ob. 
ſerved, an abſolute manumiſſion for ever. But ſome lords, either in reward 
for ſervices done, or out of bounty, gave many of thoſe underling tenants, 
if not an abſolute right to their holdings, at leaft, a fair claim and title to a 
permanent eſtate, which, in honour, the lord or his heirs could not defeat, 
and yet kept them in a particular kind of dependance, between freedom and 
abſolute villenage. But the queſtion was how this was to be done; for if the 
lord had given him a deed, to aſſure him the lands, and ſo entered into a oon. 
tract with him, he was entirely emancipated. The way was then for the 
lord to enter into the roll of his court, wherein he kept the liſt of his tenants, 
that he had given ſuch an one an eſtate at will, to hold to him and his heirs, 
or to him and the heirs of his body, or to him for life or years; and theſe di- 
rections being conſtantly complied with, grew by length of time into efta- 
bliſhed rights, and they came to be called tenants at will, according to the cuſ- 
tom of the manor. 


Tary were till called tenants at will, becauſe, they had been originally 
ſuch, for they were never conſidered as, nor called, freebolders, until very 
lately, in one inſtance, they were admitted to vote for members of patlia- 
ment, and their votes allowed by the houſe of commons. This deciſion 
was greatly exclaimed againſt by the tories, who were foiled by this recep» 
tion, as proceeding from a ſpirit of party, and as being contrary to the rules 
of the antient law, as it certainly was. But, on the other hand, it was 

agree- 
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agrecable to common reaſon and juſtice, and to the ſpirit and principles al- 
ſo, though not to the practite of the antient conſtitution, For when Edward 
the Firſt lays down this maxim, que ad omnes pertinent ab omnibus debent 
trafari, what teaſon can be aſſigned why a copyholder for life, who has a va- 
luable, and as certain eſtate, in fact, as a freeholder, though called by a dif- 
ferent name, and who contributes equally to the taxes and expences of the 
government, ſhould not have equal privileges, and be equally intitled to be 
repreſented. They are called copybolders, from the evidence they had of their 
titles. The evidence that freemen had of their eſtates in land was either a 
deed, if the grant was by deed; of if it was without deed, the livery and ſeiz- 
en, atteſted by the witneſſes preſent ; but the copyholder had no deed, nei- 
ther was livery and ſeizin given to him, as he was originally but a tenant at 
will. His evidence, therefore, was a copy of the rule entered in the lord's 
court roll, ns — ———————————— 


Tin peculiarities attending this kind of tenure, that diſtinguiſhed it from 
other tenures, aroſe from their being conſidered as tenants at will. Hence 
aroſe that antient opinion, that if a lord ouſted his copyholder, he could 
have no remedy by action in the king's court againſt him: But had this 
been the law that fince prevailed, all copyholders had been long ſince de- 
ſtroyed. Therefore, in Edward the Fourth's reign, it came to be ſettled, 
that if the lord turned out his copyholder, he might well maintain an action 
of ejectment againſt him, as a tenant for years could, or elſe they might ſue 
the lord in equity to be reſtored. 


From the ſame principle of its having been an eſtate at will, aroſe 
the right of the lord to a fine, upon. the change either of lord or 
tenant; upon the change of the lord by the act of God only, that 
is by his death; upon the change of the tenant, either by the a& of 
God, by his death; or by his own a&, by his alienation. But the tenant 
paid no fine on the lord's alienation for if he was fo to do, he might be 
ruined by being frequently charged. Theſe fines: were an acknowledg- 

ment 
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ment of the lord's ancient right of removing them, and were, in ſome pla- 
ces, by cuſtom, fixed at a certain rate; in others, they were uncertain, 
and ſettled by the lord: However, he was not allowed to exact an unrea- 
ſonable one, for if ſo, the tenancy would have been abſolutely in his power, 
and of the reaſonableneſs of the fine the judges of the king's courts were to 
determine. 


I MexT10NED the alienation of copyholders, but to alien directly they 
could not, being eſteemed but tenants at will, yet what they cannot 
directly do, they may indirectly, by obſerving certain forms; that is, 
by ſurrendering to the lord, to the uſe of ſuch a perſon, and then the 
lord is, in equity, compellable to admit into the copyhold the per- 
ſon for whoſe uſe it is ſurrendered. Theſe ſurrenders are either made in the 
manor court, or out of it. If made in court, it is immediately entered in 
the court roll; if out of court, it ſhould be preſented at the next court day, 
and then entered. The ſurrender out of court muſt be made to the lord 
himſelf, or to the ſteward of the manor, or it is not good; except in ſome 


particular manors by cuſtom, where it may be ſurrendered to the lord's bai. 
liff, or to two or more of the copyholders, who are to preſent it at court. 
When a ſurrender was made, the lord was only an inſtrument to hand it 
over, and therefore muſt admit that grantee into ſuch eſtate, and no other, 
whom the grantor had appointed in his ſurrender. In many caſes a court of 
equity will ſupply the want of a ſurrender. 


CopynoLDERS could not deviſe their lands by will for two reafons. Firſt, 
that, in general, lands were not deviſable till the reign of Henry the Eighth ; 
and for another reaſon peculiar to themſelves, that, being called tenants at 
will, they were not looked upon to have a ſure and permanent eſtate. But 
when after the invention of uſes, a way was found out to evade the general 
law, and to make lands go by will, by the owner granting his eſtate to ano- 
ther for the uſe of himſelf, the grantor, for life, and after, for the uſe of 


ſuch perſons as he, the grantor, ſhould name in his will; and when courts 
of 
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of equity were found diſpoſed to oblige the grantee to perform the truſt he 
had undertaken, in imitation hereof, copyhold eſtates began to be ſurrender- 
ed to the lord to the uſe of the copyholders laſt will; and then the lord, af- 
ter his death, was obliged to admit ſuch: perſon as he appointed in ſuch his 
will, and in the mean time, the copyholder enjoyed during his life, for the 
ſurrender only did not transfer the eſtate, except it was to the lord's own ule. 
If to any other uſe, the lord was but an inſtrument, and the land remained in 
the ſurrenderer until the admittance of the new tenant, which, in the cafe I 
have put, could not be till the old one was dead. | 


ANOTHER peculiarity ariſing from the ſame ſource, there being tenancies 
at will, was, that neither the huſband could be tenant by the courteſy, nor 
the wife tenant in dower. The reaſon was, that every eſtate at will deter- 
mined by the death of the tenant, neither could an eſtate tail be created of 
a copyhold ; for the ſtatutes De Donis extended not to them, and, there- 
fore, if a gift was made in ſuch words as would, at this day, create ſuch an 
eſtate, it would be in the nature of a fee fimple conditional at common law. 
However, by ſpecial cuſtom in particular manors, copyhold might be en- 
tailed z might go to the tenant by the courteſy, and the wife might be en- 
dowed thereout. 


Tnus much I have thought requiſite to ſhew the general nature of this 
tenure, and of its origin. More would be needleſs to ſay here, as there are 
no ſuch in this kingdom, though the law relating to them makes a conſi- 
derable part of the law of England. For the fame reaſon I ſhall be very 
ſhort as to the tenants in antient demeſne. 


Lawps in antient demeſne are the eſtates that the king had, as king, to 
ſupport his family, and other expences, and were antiently unalienable. 
They were the lands of Edward the Confeſſor, and the Conqueror. But as 
the king could not make profit of them himſelf, they were given to tenants 


of two kinds, freeholders and copyholders. The law with reſpe& to them 
ſtands 
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ſtands as it does with other freeholders and copyholders, except that they 
have ſome peculiar privileges. - The general reaſon of theſe privileges was, 
that the freeholders were originally ſocage, and the copyholders the villenage 
tenants of the king, and had theſe privileges granted to them becauſe they 
were ſuppoſed conſtantly employed on the king's land, to furniſh him with 
corn, cattle, and other neceſſaries; and their privileges have continued, 
though the ſervices have been changed into money, and the eſtates almoſt 
all alienated from the crown. Theſe are principally as follow: they ate 
exempted from all burthens and taxes laid on by parliament, unleſs they 
are ſpecially named. They are not to be taxed for the wages of the knights 
of the ſhire. They are not to pay toll, or paſſage money for goods bought 
and fold in markets, for all things concerning huſbandry and ſuſtenance. 
They are not to be impleaded in any court, only in their manor court, nor 
to be fummoned as jurymen, with ſome other privileges of the like nature, 
not neceſſary to be here inſiſted on. | 


LECTURE. 
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LECTURE XXVI. 


AVING drawn a rough delineation of a feudal monarchy, and given 
a general account of the ranks of people of which it was compoſed, 
and of their diſtinct rights and privileges, it will next be proper, agreeably 
to what I firſt propoſed, to obſerve, through the ſeveral reigns, the progreſs 
of Engliſh law, and by what ſteps and gradations it is come to differ ſo 
widely from what it was in its original; not, indeed, to go minutely 
through all the alterations made, for that would be a taſk that could not be 
confined within the compaſs of theſe lectures, but to point out the great 
and conſiderable changes, which had extenſive influences, and contributed 
to give the law a new face. But before I enter upon this, it will not be 
amiſs to look back a little, and. to ſay ſomething with reſpe& to the law in 
the Saxon times, ſince much of that remained after the conqueſt, and even 
makes a part of our law at this day. 


Taz Saxons, being a German nation, brought into England the cuſtoms 
of that country, cuſtoms very ſimilar to, and, in many inſtances, exactly 
the ſame with thoſe uſed abroad on the continent. However, with reſpect 
to their military policy, it was not ſo ſtrict and perfect as that of the Franks, 
occaſioned, as I ſuppoſe, by their greater ſecurity from danger. For they 
had no reaſon to dread the Britons, having extirpated many, and expelled 
the reſt, except a few whom they kept in the meaneſt offices, in the nature 
of villeins. Neither was the authority of their kings ſo great as abroad, for 
the founders of the kingdoms of the heptarchy were not kings in Germany, 
as the kings of the Franks and other nations had been, but only leaders 
of adventurers, who voluntarily aſſociated themſelves, and therefore could 
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have no authority but what their followers confirmed upon them; and 
that it was not very conſiderable, appears from this, that every thing of 
great moment was tranſacted in their - general aſſemblies or . 
gemots. | | 


Tursz kings were elective, though generally thoſe of the ſame 
family, (for to this alſo there were ſome exceptions) were elected. Offa 
ſays of himſelf to his people, EleFus ad libertatis veftre tuitionem, non tis 


 meritis, ſed ſola liberalitate vęſtra. From the death of a former king to the 


election of a new one there was an interregnum, and even during theſe inter- 
regnums they made laws. For when the excellent king Brithric had been 
poiſoned by his queen, they enacted a law, that if any future king ſhould 
give his wife the title of queen, he ſhould forfeit his dignity, and his ſub- 
jets ſhould be free from their oath of allegiance and then they proceeded 
to elect Egbert, Brithric's tenth couſin. And, in purſuance of this law, 
Ethelbald depoſed his father, for giving that title to Judith of F rance. Al- 
fred, indeed, was not choſen upon a vacancy, but claiming a part of the 
kingdom before the aſſembly at Swinburn, by virtue of an agreement with 
his brother Ethelred, that aſſembly annulled the agreement, as deſtructive 
to the nation, then threatened by the Danes, but enacted that Alfred 
ſhould ſucceed to the whole, though Ethelred, and alſo their elder brother 
Ethelbert left ſons. 


I «Now it is generally ſaid that theſe three brothers ſucceeded by their 
father's will, and ſo the Conqueror pretended a will of Edward the Confeſ- 
ſor in his favour, but what had Ethelwulf to leave, but the little kingdom 
of Kent, which was aſſigned to him upon his depoſition. Beſides his will 
was, that they ſhould ſucceed in caſe of iſſue failing, and they ſucceeded 
though there were ſons ; and Alfred, who ſhould know his own title 
beſt, acknowledged he had received his crown from the bounty of the 
princes, elders, and people. Here I ſhould mention, that the kings had 
not a right to marry themſelves without the conſent of their people, for of 

Alfred 
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Alfred it is obſerved, that he did fo, contra morem & flatuta, not only 
againſt cuſtom, but againſt poſitive laws. To go through no more parti- 
culars z it appears from hiſtory, that all the kings of the Saxon race were 
elected; ſo were the Danes; ſo was the laſt Harold, though not of royal 
blood, and though Edgar Atheling, who was the lawful heir, had the 
kingdom been hereditary, was living; ſo was the Conqueror, and that was 
the juſt title he had, Bur enough of this point. 


To ſee how juſtice was adminiſtered among the Saxons; the kingdom, 
for this purpoſe was divided into fhires, thoſe into hundreds, or, as we call 
them in theſe kingdoms, baronies, and theſe into tithings, ſo called becauſe 
they originally confiſted of ten contiguous families, over which a tithingman | 
prefided. Every man, in theſe tithings, was bound to keep the peace, pot 
only for himſelf, but for the others of his tithing; and if one of them 
committed a crime, the reſt were obliged to ſearch him out, and produce 
him for trial; otherwiſe the tithing was grievouſly amerced. This divi- 
ſion of the kingdom into counties, and their ſubdiviſions, is generally aſ- 
cribed to king Alfred. That the diviſion of hundreds into tithings was 
his is undoubted ; and it is probable the diviſion of counties into hundreds 
was his alſo; that the people, beggared by the Daniſh incurſions, might 
have juſtice rendered to them nearer their own homes, without the expence, 
the fatigue, and even danger of travelling to the county town. But as to 
counties, they certainly were more antient. Juſtice could not be admini- 
ſtered, according to the principles of the German policy, in a country ſo 
large as one of the kingdom: of the heptarchy, without its being ſub. 
divided; and accordingly, during thoſe times, before the union of theſe 
kingdoms into one, we find, in the old laws, the mention of fires and 
ſerif 


Bur though Alfred was not the firſt maker of the diviſions, we are not 
therefore to charge the writers that give that account with falſity. Even be- 
fore his reign the Danes had made ſettlements in England, in the northern 
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parts. In the very beginning of it they reduced him to content himſelf with 
the countries ſouth of the Briſtol channel and Thames, with the addition of 
Eſſex, which, in their ravages, they had thrown into the greateſt confuſion, 
The reſt of England was left as their prey, in which, after ravaging it ſe- 
veral years, they fixed themſelves, until, at length this great prince, to 
whom no king, I may ſay, no man, whom hiſtory has recorded, was ſupe- 
rior, either for piety to God, for a ſtrict love of juſtice, for a fatherly affec- 
tion to his people, for heroiſm in battle, for fortitude of mind (that never 
deſpaired in the loweſt ſtate of his affairs, when all ſeemed deſperate) or for 
a wiſdom capable of directing upon every occaſion the proper meaſures to 
be taken by the ſtate over which he preſided , I ſay, until this great prince 
trampled his enemies under his feet, and obliged the Danes, who had fo 
long looked upon him with contempt, to ſue to become his ſubjects, and to 
receive the lands they had uſurped, from him as their king and lord. For 
to expel them was impoſſible, and if it had been otherwiſe, and the matter 
had been effected, they had committed ſuch maſſacres in the lands they poſ- 
ſeſſed, that the country would have been deſolate, Then, indeed, this 


| king ſettled the limits of ſhires or counties, through all England; in Eſſex, 


and the counties ſouth of the Thames, 1 preſume, according to the old li- 
mits. For if we allow for one county being more woody, or having more 
unprofitable land than another, they appear to bear no great diſproportion 
to each other. But, as to the lands the Danes. held, it was different, for 
here, to win his new ſubjects, he was to accommodate the diviſion ſomewhat 
to that which they had made among themſelves, under their ſeveral leaders. 
Hence, in that part of England which was then Daniſh, we find the greateſt 
difference between the ſize and value of the lands in the ſeveral counties, 
ſome exceſſively large, and others as exceedingly ſmall ; which, I think, is 
no other way to be accounted for, in ſo wiſe a prince, but that the ſeveral 
tribes of theſe Danes were to be kept in their old bounds, and ſeparate from 
each other. In ſuch a ſucceſſion of ages, undoubtedly, theſe boundaries 
have received alterations, but they could not have received ſuch as would ac- 
count for the diſproportion; and in truth we find the Danes had divided 
the land before he conquered them. | 
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near their homes, without the delays und expences of reſorting to Weſtmin- 
ſter. The court held by the ſheriff, aſſiſted by the biſhop, was, in iti ori- 
gin, as we find in the red book of the exchequer, and had cognizance of 
four ſeveral matters that were "handled; in this order. Firſt, all offences 
againſt” religion and the eccleſiaſtical' were tried. The biſhop, or his com- 
miſſary, here was judge, and the- ſheriff was his. aſſiſtant; and if the delin- 
quent diſregarded the cenſures of the chureh, he enforeed the ſentence by 
impriſonment. Next were tried temporal offences, that concerned the pub- 
lick, as felonies, breach of the peace; nuifanees, and many others. Here 
the ſheriff was judge, and the biſhop was affiſtant, to enforce the ſentence 
wich eceleſiaſtical cenſtires;* Thirdly; were tried civil actions, as titles to 
lands, and ſuit upon debt or contracts. Here the ſheriff preſided, but the 
ſuitors of the court; as they were called, that is, the freeholders, were the 
judges, or as we now ſay, the jury, and the ſheriff executed the judgment, 
aſſiſted by the biſhop, if need were. Laſtly there was held an inquef, to 
ſee that every perſon above twelve years of age ws in ſome tything, had ta- 
ken the oath of allegiance, and found fecurity to the king for his good de- 
meanor, This was called the view of frank pledge, that is, the viewing that 
every perſon had nine freemen pledges ot ſecurity for his loyalty to the 
king, and his: regs — to his N wanne * 

1 Til 115¹ʃ 18 

Bur ance the time of king Edgar, at leaſt, this court has been 
divided into two, the criminal matters, both ecclefiaſtical and civil, 
and alſo. the, view of frank pledge was diſpatched in one court called 
the /ourn; that is, the circuit, from the biſhop and ſheriffs going circuit 
through the county; and the civil buſineſs was diſpatched in another, 
called, the county court. The law was, that the ſhetiff and biſhop-ſhould 
twice in the year go their circuit or tourn, namely, in tne month fol- 
| lowing eaſter, and the month following michaelmas; and ſhould hold their 
court in every hundred of the county ; but the view of frank pledge was to 


be 
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be taken only once a year, namely the tourn after eaſter. But for the more 
ready diſpatching civil cauſes, the county court was. held once a month, 
that 1 ebe - eee ee, * not 
8 | wiſt ace Wen r coo 


e theſe courts were — e 1 . 
and expeditious way of diſtributing juſtice. Qut of the ſheriff's tourn, were 
two, the hundred court, and the court leet, and they had. cognizance of che 
ſame matters the tourn had, and were erected independant of the ſheriff⸗ 
tourn, for the mutual caſe of him and the inhabitants, where, in large coun- 
ties, the hundred lay too remote to be conveniently viſited in the circuit. 
But many inconveniencies ariſing from the ſheriff's. power not running in 
theſe ſeparated juriſdictions, the hundred court, which was held by the 
ſteward of the hundred, were all, except a very few, that had been given in 
fee to ſome great men, reunited to the tourn, and fo they vaniſhed in Ed- 
ward the Third's reign. - | 


Tux leet was of the ſame nature as the hundred court, derived out of 
the tourn, and made a ſeparate juriſdiction ; but it was held in the name of 
a ſubject, by the lord of the manor's ſteward, and to the lord belonged the 
profits of the courts leet. They were, however, though held by a ſubje&, 
in his own name, eſteemed as the king's courts, and allowed to de cours of 
record, as well as the tourn from which they ſprung. 


Our of the county court, which was for private cauſes, was derived the 
court baron. It was held from three weeks to. three weeks, as all courts 
were in the early Saxon times. It was when a manor was exempted from 
the ſheriff's county court, and the juriſdiction granted to the lord, to hold 
plea of civil ſuits. - In this the ſuitors were the judges, as in the county 
court. 


Is 
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In theſe ſeveral courts was juſtice adminiſteredl in the Saxon times, and even 
for a conſiderable time after tlie conqueſt, for the moſt part. But: ſoon after 
es in theſe inferior courts, and partly; from their ignorance in law. Then 
began the higher courts to dra to themſelves the juriſdiction of theſe-mat- 
ters, and the county courts to be conſined to pleas of ſuch matters as exceed- 
ed forty ſhillings in value. The pleas of lands were likewiſe brought in 
there, and diſeuſſed either in the lugher courts, or before juſtices of niñ pri- 
1. The appointment of jufites errant; and jaſlices of affize ; of juftices of 
goal delivery, and of the quarter ſaſious, wgether with the many powers grant- 
red by divers acts of parliament to one or more juſtices of the peace, have, 
in a ſucceſſion of ages, continually . 
have left 2 an eh 1 


Bur — bf the bulls in cheold Us was in theſe inferior 
courts, there was one ſaperior, that even in the Saxon times, had a concur- 
rent juriſdiction with them, the curia regis. The curia regis fat in the kings 
palace, and removed with him from one part of the kingdom to another, 
generally in the king's hall; except when they judged queſtions belonging to 
the king's treaſure, when they ſat in his treaſury, called the exchequer, from 
the chequered cloth wherewich the table was covered. The judges were, 
the juſticiary, the chancellor, and the treaſurer, together with ſuch great 
lords as were attendant on the court; ſo that, in parliament time, all the 
great lords ſat there; and this was the foundation of the lords judicature in 
parliament. The juſticiary preſided in all caſes that did not concern the re- 
venue, and indeed his power was ſo exorbitant by the antient law, being re- 
gent of the kingdom in the king's abſence, that ſometime after the conqueſt, 
the kings thought proper to aboliſh the office, and divide even his judicial 
power into ſeveral hands. 


Tux 
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Tua chancellor JE ohe of ah erh dens ecclefialichio@ nd ure. 
fore, naturally to his province to make out all-writs, and procrſſia, und let- 
him. He attended, like wiſa, fomethuig in the nature of an eqvity judge; 
not that there was any ſuch thing as a diſtinct court of equity, but, a a learn 
ed and pious man, to direct with his advice whenever the caſe happened, 
where conſcience diQated one way and the ſtrict aw another. The treaſurer 
vas preſent alſo to take care that the king had; his Gnes from offenders, which 
he was afterwards to collect into the exchequer where he-preſided; where alſo 
he ſer leaſes of the king's lands for years, collected his rents and debts, and 
took care of his eſcheats and forfeitures, The proper juriſdiction of this 
court was where the king was concerned in intereſt as to his revenue; where 

one of the great peers was to be tried for heinous offences, or even where two 
perſons had been guilty of crimes that ſeemed to have a general influence, and 
tended to general confuſion. For unleſs the crime of à lower * was oy 
- heinous n he was tried in * e our in 51 tourn. 8 


C1v1L cauſes likewiſe 3 the * 12 " under dnt ties 
but thoſe between meaner perſons they ſeldom meddled with, unleſs they had, 
for difficulty, been referred or adjourned to them from the courts below, and 
if they, in that caſe, found the cauſe of great difficulty, they adjourned it to 
the curia regis in full parliamenr. However, as they had the power of judg- 
ing civil cauſes between all perſons in the firſt inſtance, if they thought the 
cauſe of ſuch a nature, that juſtice was not likely to be done in the country, 
they had many applications from ſuch as had thoſe apprehenſions; and as this 
court had a diſcretionary power, either of ſending them back to the county 
court, or of admitting them here, this gave an occaſion for exaCting fines for 
licenſe to plead in the king's court, and thereby of increaſing his revenue; 
until at length, when the inferior courts declined in reputation, and every 
man ſought for juſtice in the curia regis, theſe fines, being arbitrary, became 
an intolerable grievance, which was remedied by thoſe famous words in 


Magna 
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Magna Charta, Nulli vendemus, null negabimus juſtitiam, as I ſhall obſerve 
hereafter. - Such were the courts held in the Saxon times, and for ſome 
time after the conqueſt, -whoſe ſeveral juriſdictions it is proper to point out, 
for ho ene Pn NEC nous: | 


tas method of trial, oe dh ther matters in iſſue 

in theſe courts. And they were the ſame that were uſed abroad, which I 
have already mentioned, and ſhall therefore barely run them over. Firſt, 
crdeal, either by putting their hands in boiling water, or holding a red hot 
bar of iron in their hands; or by cold water, that is, tying their hands toge- 
ther, and their feet together, and throwing the perſon accuſed into a pond; : 
and this method the ignorant vulgar have adopted to try witches. Secondly, , 
the oath of the party, with compurgators, or, as it is called, waging bit law; 
and in this manner was earl Goodwin acquitted of the murder of Alfred, 
king Ethelred's brother. Thirdly, ba/tle, which was. the uſual method of 
trying the title to lands, and appeals of felony, or capital crimes. . 


Ir a man was indicted of felony at the king's ſuit, he could not offer 
battle; for challenging the king was a breach of allegiance, but if he was 
appealed of felony by a ſubject, he had his choice either of battle, or ſub- 
mitting to be tried by a jury. But if he waged battle, he muſt fight in 
proper perſon, whereas the appellant, who might be an infant, or decrepid 
with age, or a man of religion, or a woman, was allowed a champion. If 
lands were demanded from a man, he had, likewiſe, the option of trial by 
battle, or by grand affize, If by battle, then were both parties allowed 
champions, if they deſired it; but the champion, in ſuch caſe, muſt firſt 
ſwear, that he knows the land was the right of the party be fought for, or 
that his father told him he knew it, and charged him to bear witneſs thereof. 
So that this trial was referring it to the providence of God, which of the 
two contradictory witneſſes, the champions, ſwore true. 
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Tue other method was by the grand aſſize. Afize, coming from Ades, 
to fit together, ſignifies a jury. It was called grand, becauſe of its number. 
The ſheriff returned four knights, who choſe twelve Knights more, and 
their verdict determined. But the moſt uſual method of trial among the 
Saxons was by juries, as at this day, that is, by twelve of the pares curie, 
The invention of theſe is attributed by the Engliſh lawyers to Alfred, and 
greatly do they exult over the laws of other countries in the excellency of 
this method. But had they been acquainted with the antient laws of the 
continent, they would have found the trial by pares common to all the 
northern nations, though ſince wore out by the introduction of the civil 
law; not ſo common, indeed, any where as in England; where every age 
it gained ground, and wore out the other, Alfred's merit, therefore, was 
rather in fixing the number, and determining the qualities of the jurors, than 
in the invention; but what theſe ſeveral” qualifications were, will come in 
more properly in another place, ; | | 


LECTURE 
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LECTURE XXVII. 


IN my laſt I gave an account of the courts wherein the Saxons admini- - 

ſtered juſtice, and of the ſeveral methods of trial uſed in them; it will 
be proper to add a few words concerning their puniſhment of perſons found 
guilty either of public crimes or private wrongs, When I ſpoke of the. 
cuſtoms of the German nations, while they lived in that country, I ob- 
ſerved, that all offences were puniſhed by fines only, and none by death, 
two only excepted, deſertion in war, and the rape of a married woman. 
The nations deſcended from them, when they ſettled within the limits of 
the Roman empire, continued the ſame practice for ſome ages, as did the 
Saxons alſo in England. 5 


ALL wrong and crimes, not excepting murder and high treaſon, were 
redeemable by fine and impriſonment, until the Heptarchy was declined ; 
and for this purpoſe their laws aſſigned the ſeveral mulcts that were to be 
paid for the different offences. Murder was rated higher or lower accord- 
ing to the quality of the perſon ſlain. That of their king himſelf was va-. 
lued at thirty thouſand /brymſe, a piece of their money. But afterwards it 
was found neceſſary to inflict capital puniſhments. Treaſon, murder, rape, 
and robbery, were of the number ſo puniſhed, though the puniſhment of 
rape was afterwards caſtration; but after the Conqueſt it was made capital 
again. Corrupt adminiſtration of juſtice was another; for it is recorded, 
to the praiſe of Alfred, that he hanged thirty unjuſt judges in one year. 
Theſe were the judges in the tourns, ealdermen of the county, or their de- 
puties the ſheriffs, Other offences againſt the public continued puniſhable. 
by fine and impriſonment, and fatisfattion for private wrongs was obtained 
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either by reſtoration of the thing unjuſtly detained, if it was extant, or a 


en to the value in damages, if it was not. Nene 


As to the · order and-ranks of people among them, there were, properly 


' ſpeaking, but two,' freemen and villeins. The laſt, I preſume, were the 
remains of the antient Britons, but among the freemen there were various 
orders, not diſtinguiſhed by any hereditary difference of blood, but by the 
dignities of the offices they held by the gift of the king. Not that we are 


to imagine there was no regard whatſoever paid to the deſcendants of great 


and itiuftrious men. As their king was eligible out of the royal family 
only, ſo were there a number of other families, to whom the enjoyment of 
: theſe honourable offices were, I may ſay, confined, not by any poſitive dif. 


tinctive law, but by general practice, and by the king's conſtantly chooſing 
out of them; and who may, with propriety enough, be called the nobi- 
lity. Thoſe honorary offices were of different ranks of dignity; ſuch as 
thoſe of ealdermen, or earls, coples, or as they were ſometimes called Thanes, 
Præpoſiti, or rulers of hundreds; all of whom were, originally, remove- 
able at the king's pleaſure, though, unleſs they miſbehaved, they were 
generally continued for life. 


Sour, indeed, have thought that earldoms were hereditary, even in the 
Saxon times, becauſe they ſee that earl Goodwin's ſon ſucceeded him, and 
the ſame was true in ſome other families alſo. But there is a great dif- 
ference between a ſon's ſucceeding to his father by a legal right of inhe- 
ritance, and his ſucceeding either by the voluntary favour of the king, or 
by his extorted favour, when a family has grown fo powerful, as to make 
it a neceſſary act in the king, in order to preſerve public peace. The latter 
was the caſe with reſpect to earl Goodwin's family. Edward the Confeſſor 
hated him mortally for the death of his brother Alfred, as he did his whole 
family for his ſake. However, as he owed the crown ſolely to his in- 
tereſt and intrigues, as he was well acquainted with his power, 
and knew that he had ſpirit enough to attempt dethroning him, if once 
| offended, 
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offended, that prince, who was careleſs of what came after him, fo he 
might reign in peace during life, careſſed Goodwin and his family; diſ- 
ſembled all reſentment, and, after one or two weak ſtruggles, let him and 
his family govern the kingdom at their pleaſure : a conduct that raiſed 
nem ſtill higher in the opinions of the people, and concurring with the 
incapacity of Edgar Atheling, Edward's nephew, raiſed Harold to the 
throne, as the _— man in ee aw of defending it againſt two 
Nn invaders. ” 


— difeulty 810 know nen had in 
their lands, and by what tenures they held them. This queſtion hath divi- 
ded the lawyers and antiquaries of England; ſome holding that the tenures 
were ſtrictly feudal, as after the conqueſt, while others as ſtrongly deny it. 
I ſhall not, in this-difficult point, pretend to decide abſolutely where ſo 
greatmaſters differ, but only make ſome obſeryations that perhaps would induce 
one to believe, that the Saxon lands were, in general, alladial, ſome of 
them military benefices for life, and none, or, if any, at leaſt very few, 
feudal inheritances; and this I take to be the truth of the matter. 


e — — 


— 
— — 


FigsT, then, the Saxon lands in general, were inheritances, deſcendable 
to heirs; and were all ſubje& to military ſervice. An Heriot, which is con- 
tended to be the ſame as the Norman relief, was paid upon the death of the 
anceſtor, and all landholders took the oath of allegiance, or of fealty, as 
they would have it; and therefore, Coke and others conclude that their 
lands were-feudal, and held by knight ſervice; and though there are no tra- 
ces either of wardſbip, or marriage to. be met with in thoſe times, they inſiſt 
that they, as fruits of knights ſervice, muſt have been in uſe, though, from 
the paucity of the Saxon records remaining, they cannot be diſcovered. 
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Tuis reaſoning ſeems ta have great ſtrength, and yet, if we examine with 
a little attention, perhaps, theſe very arguments, when well conſidered, will 
prove the contrary, viz. that moſt of the Saxons lands were allodial. 
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Frasr, then, eee eee This, 3 i far rom being 
a proof of their being held by a feudal tenure. The lands of the Greeks, of 
the Romans, I may ſay of all nations, except the conquering Germans, nay, 
the allodial lands in their conqueſts, were hereditary... Their being ſo 
ſcems rather a proof of their not being founded on the feudal policy ; for 
the military benefices did not become inheritances any great length of time 
before the conqueſt ; whereas there is no ground to believe that the Saxon. | 
lands were ever otherwiſe, Beſides, they had ſome qualities that are utter- 
ly incompatible with the feudal ſyſtem. They were not only inheritances, 
but were alienable at the pleaſure of the owner, without any leave from the 
ſuperior, and were, likewiſe, deviſable by will; ſo that the Saxons were ab- 
ſolute maſters of their land, and. not obliged to tranſmit to the blood the do- 
nor intended to favour, contrary to the feudal law abroad, and to our law af- 
ter the conqueſt, I ſhall obſerve, by the way, that ſome lands in England, 
in particular places, being by cuſtom deyiſable by will after the conqueſt, 
was a relick of the old general Saxon law, thoſe places not. having, along 
with the reſt of the kingdom, embraced the feudal maxim. 


AnoTrezs ſtriking difference is, that the Saxons lands were not forfeitahle 
for felony, which ſtill, remains by cuſtom in the gavelkind lands in Kent, 
whence that country proverb, the father to the bough and the ſon to the plough. 
Their lands likewiſe were equally diviſable among all the ſons, as were ga- 
velkind lands; which is a cuſtomary relick of the Saxon law, contrary to. 
general rule, ſince the conqueſt, where, at firſt, the king choſe one, and af. 
terwards, as at this day, the eldeſt alone ſucceeded. But this laſt I will not 
urge againſt their being of feudal origin, for that was the antient law of. 
fiefs; it only ſhews there was a conſiderable alteration introduced at the con- 
queſt, However, though their being inheritances ſingly will not prove 
them fiefs, yet, when that is joined to the military tenure, to the payment of 
reliefs, and to the oath of fealty, we mult allow them to be ſuch. Let us 

| ſee,. 
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ſec, then, whether" any of them, ingly, or taken all together, will enable 5 
Wann 


2 


Cxx ram it is, then, that all the lands in England were, in the Saxon 
times, liable to military ſervice ; but this will not prove that they were feu- 
dal. For, as 1 have obſerved in à former lecture, the allodial lands in 
France were ſubject to the ſame. Every man who held land as an allodial te- 
nant, was, according to the quantity, either to find a foot ſoldier · equipped 
for the wars, or to join with another to find one, if he had not land ſuffici- 


ent. Theſe allodial lands were ſubjected by law to three ſorts of duties. 
The firſt I have mentioned, the other two were building, and repairing 


bridges, E OI fb ARS EY 
the king's proviſions, or money. Matte 


Tux Saxon lands were, likewiſe, ſubject to what they called trinods reg 


tas, the three knotted obligation. The firſt was furniſhing a foot ſoldier; 
the ſecond, which was not in the allodial lands abroad, was arcis conſtructio, 
the building and keeping in repair caſtles and forts, where the king, for 
the publick good, ordered them to be erected; and laſtly, pontis conſtructio 
the building and repairing of bridges. As to furniſhing carriages, the Sax- 
on freemen were exempted; theſe being ſupplied, in that conſtitution, by 
the lower tenants in antient demeſne; or the king had a right to ſeize any 
man's carriages by his purveyors, and uſe them upon paying for them. 
This right of purveyance of carriages, and of timber, and of proviſions for 
the king's houſehold, - which was intended for the king's benefit, and by 
which no loſs was to accrue to the ſubject, as he was to be paid the value, 
became, in the hands of the greedy purveyors, an occaſion of great grievan- 
ces; thoſe officers ſeizing, often more than was wanted, often where no- 
thing was wanted, merely to force the proprietor to a compoſition of money 
on reſtoring them. The manner of payment, too, became very oppreſſive. 
The rates were fixed at firſt at the due value, but as the rate of money 


changed, 
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changed, and the prices of things roſe, it came to be under the half, and as 
it was not paid for on the ſpot, but by tickets on the treaſuret, the owners, 
were frequently put to more trouble and expence in attendance than the va- 
lue of their demand. This the purveyors well knew, and therefore turned 
their office into an engine of extortion; Many were the proclamations iſſued 
by the king; many the acts of parliament made to regulate itz But the evil 
was inveterate, and proved very heavy even under the beſt princes. The com. · 
plaints of theſe oppreſſions were as great under Elizabeth as under her ſuc- 
ceſſor James, and indeed, the evil was ſo inveterate, that nothing but cut- 
ting it up by the roots, the deſtroying purveyance itſelf, could cure it. 


Bur to return to the military duty done by the Saxons in general for their 
lands. In the firſt place, then, they ſerved as foot ſoldiers, and not on 
horſeback, and in compleat armour, as the feudal tenants were obliged. 
Again, the feudal tenants attended not but when called upon, whereas, the 
Saxons had regular times of meeting and muſtering, though not ſummoned, 
in order to ſee that the men were well trained, and properly armed. But | 
the great difference lay in this, that no particular perſon was bound to mili- 
tary duty, in conſideration of his tenure in the lands. The lands themſelves 
were liable. Every hide of land found a man, whether it was in the hands 
of one, or more. perſons. There was then no perſonal attendance, and, 
conſequently, no commutation for it. The hide of land ſupported its ſol- 
dier, while he continued fighting in his own county; but if in another; he 
was to be maintained either by that county, or the king; whereas, the mi- 
litary tenants, by the feudal law, were obliged to ſerve forty days at their 
own expence, wherever the king pleaſed, if the war was a juſt, or a defen- 
five one; and indeed, as William the Conqueror - modelled it, if the war 
was even unjuſt, or offenſive.. Theſe differences, added to what I have already 
obſerved, concerning their lands not being eſcheatable for felony, being 
alienable, and being deviſable by will, I think, ſhew plainly that, though 
the lands were ſubje& to military ſervice, it was upon grounds and princi- 
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| - Goes Herriot, which Coke and his followers inſiſt much upon, as being 
reliefs, they alſo, when thoroughly conſidered, will, perhaps, be found to be 
of a different nature, A Herriot was a title the landlord had from his te- 
nants, and the king, as ſupreme landlord, from his, of ſeizing, the beſt 
beaſt of his dead tenant, or his armour, if he was a military man. Theſe 
being due upon the death of the tenant, certainly bore ſome reſemblance to 
the reliefs on the continent, and are in king Canute's law, which was writ- 
ten in latin, called by the name of relevatio. To ſhew what they were in 
that time, the Televatio, or Herriot of an carl, was eight horſes, four fad- 
dled, four unſaddled, four helmets, four coats of mail, eight lances, eight 
ſhields, four ſwords, and two hundred marks. of gold; of the king's thane 
four horſes, two ſaddled, two unſaddled, two ſwords, four lances, four 
ſhields, his helmet and coat of mail, and fifty marks of gold; of the mid- 
dling thane, a horſe with his furniture, with his arms. But, then, Spel- 
man juſtly obſerves, that theſe were not paid by the heir, as a reliff to the lords, 
to entitle him to enter on the inheritance. The heir had the lands im- 
mediately and was not obliged to defer his entry till he had paid them, 
as he was his relief by the feudal law, and by the law of England af. 
ter the conqueſt. Nay, they were not paid by the heir at law, but by 
the executor or adminiſtrator, as a nn n. N 


fortune. 


However, William the Conqueror, finding theſe perquiſites in uſe, and 
that in latin they were called relevationes, took advantage thereof, and as the 
fotfeited lands he beſtowed on his Normans were given upon the terms, and 
with the ſame burthens as lands on the continent, ſo were the reliefs he exac- 
ted from ſuch in the ſame manner, made payable by the heir, not by the ex- 
ecutor; and as to the unforfeited lands, which remained to the Saxons, and 
were very inconſiderable in number, he, in the manner J ſhall ſhew in the 

Oo next 
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next lecture, converted them, into real fiefs, ſuch as were then in üſt in 
France; from whence the reliefs came, likewiſe, to be exacted from the 
heir, and to be conſidered as redemptions of the inheritance, which, upon 
the principles of the feudal policy, could not be entered upon by the heir till 
the relief was paid. This alteration it was not in the Saxon landholders 
power to oppoſe, on the account before- mentioned; nor, indeed, was the 
burthen on the heir ſuch, if no conſequences were to be apprehended from 
it, as deſerved oppoſition ; for William fixed the 'reliefs at a certainty, at 
the ſame rate, or with very little addition, as the Herriots were in Canute's 
law. 99 A 6 91 7. | | N 1893575 x 


Bur experience ſoon ſhewed what effects might follow from the conflruftion 
of Norman judges, at the devotion of a king, upon the word relevium being 
uſed, and its becoming payable by the heir, inſtead of the executor; his ſon 
and ſucceſſor inſiſted that reliefs were by the feudal law arbitrary, and looked 
upon his father's limiting them as a void aft, that could not bind his ſuc- 

ceſſors. He, accordingly, exacted arbitrary and exceſſive reliefs both from 
the Norman and Saxon landholders in England, which exaſperated both 
equally againſt him; for though the reliefs in France were, by no law; as 
yet reduced to a certainty, yet by cuſtom they were to be reaſonable, and 
not to be merely at the will and diſcretion of the king or lord; in conſe- - 
quence of which he was, on ſome occaſions, forced to depend almoſt entire- 
ly, in his wars with Normandy, on a mercenary army of the lower Engliſh, 
who had no property; and had his reign continued much longer, it is ex- 
tremely probable he would have felt ſeverely for the oppreſſions he laid his 
military tenants of both nations under. But he dying in ten years, Henry 
was obliged, before he was elected, to fwear to obſerve the laws of Ed- 
ward the Confeſſor, which he did, with ſuch emendations as his father the 
Conqueror had made; and accordingly, as to reliefs; he faithfully obſerr- 
ed his; but it being inconvenient for the heir, who was at a call to perform 
military duty, to be obliged to pay his relief in arms, which he might want 
on a ſudden emergency, it was therefore, generally commuted for money. 
| How- 
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However, there being no ſettled rate fixed, at which this commutation 
ſhould be regulated, this alſo was made an engine of oppreſſion in John's 
reign, until it was finally fixed at a certain ſum of money, OI 
different ranks.of the perſons, by Magna Charts. > Ih 


As to the laſt argument, of the Oath of led caken by the Babes 
it is the weakeſt of all. An oath of fealty taken by a feudal tenant, was to 
his lord, whether king or not. It was merely as tenant to him of land, and 
in conſideration of ſuch, and conſequently the proprietors of land only were 
to take it. The oath the Saxons took, which is likened to this, was to the 
king, as king, not as landlord, and not at all in conſideration of land; for 
every male perſon above the age of twelve years was obliged to take this oath 
among the Saxons, whether he had lands or not. In truth, it was no more 
— 5g as king, which was common in all 

kingdoms, r 


Hayes I think I have ſome liberty to-conclude; though I do it with due 
deference, as the greateſt maſters in the antient laws and records of England 
have been divided in-this point, that the very reaſons urged to prove that 
lands were held in the Saxon times as feudal inheritances, prove rather the 
contrary, and that they were, in the TY of the .. | 
allodial lands on the continent. 

In „ the conqueror, 
both as to the tenure of lands in England, and as to the adminiſtration of 
juſtice, which were ſo remarkable, as to deſerve to be conſidered with the 
ſtricteſt attention, as they laid the foundation for the great alterations that 
have followed ſince. 
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marriage, or relief, the neceſſary concomitants of ſuch eſtates. What puts 
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LECTURE XXVIIL..... 


HOUGH, in my laſt, I have dehvered my opinion, that the lands 

of the Saxons were not feudal, but allodial, I would not be under. 
ſtood as if there were'no lands held by them upon military ſervice, different 
from the allodial I have already deſcribed. It is undeniable, that there 
was among them lord and vaſſal; that there were lands held by ſach mili- 
tary ſervice as was performed abroad; where the bond of fealty ſubſiſted 
between Lord and tenant, and where the tenants were obliged to ſerve in 
perſon on horſeback. But theſe were few ; for the ſtrength of the Saxon 
army lay in their infantry. Beſides, ſuch were not feudal inheritances, but 
benefices for life, for, in all the records remaining of them, there is not a 
word implying an eſtate that could deſcend, or a ſingle trace of ward{bip, 


that out of all doubt, in my apprehenſion, is one of the laws of William 
himfelf, where he ſays it was he that granted lands in feudum, jure heredi- 
tario, which words are added, by way of diftinguiſhing the eftates' ke 
granted from the military eſtates for life, in uſe before. The word feudum 
alone would have been ſufficient, had that law been in uſe before, and the 
words jure hereditario were added by way of explanation of feudum; and 
Feudum is added by way of diſtinction from allodial inheritances. | 


Warn theſe military benefices began among the Saxons, I cannot fay 
is determined, but ſhall offer a conjecture, that carries a great face of pro- 
bavility. That they were not coeval with the Heptarchy is certain; for 
none of the German nations had, at that time, fixed eſtates for life in their 
military holdings. What time, then, ſo probable as the days of Egbert, 


who had reſided long in the court of Charlemagne, where theſe tenures were 
* 76M 
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in uſe, and where he ſaw the bepeft ef them ? Beſides, this was the very 
time that a body @ horſe began to be warited, who could move ſwiftly to 
encounter the Danes, then beginning their ravages,” and whoſe practice it 
was to land in ſeparate” bodies, and to kill and plunder, until a ſuperior 
force aſſembled, and then reimbarking, to commit the ſame de vaſtations 
on ſome other defenceleſs part of the coaſt. - But theſe kind of tenures, as ©: 
I obſerved before, e 
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flower of the nobility were flain, determined the fate of England. How- 
ever, many of the great men ſurvived, and the bulk of the nation were 

averſe to his precenſions,” A weak attempt was made to ſet up Edgar 
Atheling, the only prince remaining of che royal rate, but the intrigues off 
the clergy, who were almoſt univerſally on the invader's fide (on account 

of his being under the protection of the pope, and having received from 
him a conſecrated banner) co-operating with the approach of his victorious 
army, ſoon put an end to Edgar's ſhadow of royalty. He ſubmitted, as 
did his aſſociates, and they were all received, not only with kindneſs, but 
with many high marks of diſtinction. William, accordingly, was crowned 
with the unanimous conſent of the nation, upon ſweiring to the laws of 
Adward the Confeſſor; and it muſt be owned he behaved, during his firſt 
ſtay, with the utmoſt equal juſtice and impartiatiry between the Normans 
and natives. But the continuing to act in that manner did not conſiſt with 
his views, which were Principally two; the firſt to gratify his hungry ad- 
venturers with lands, the next to ſubvert the Engliſh law, and dc the 


feudal and Norman policy i in lieu of it. 3 4 ' "OY 
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Taz firſt ſtep he mon there was no Ea: fault with. It was now al: 
lowed, that William's title was legal | from the, beginning, and that Harold 
was an uſurper, and all that adhered to him 8 He made enquiry for 
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A 
confiſcated, and diſtributed,” upon the terms of the Norman law; zo his fol- 
lowers ; but theſe were not half ſufficient to ſatisfy the enpectants, and the 
Engliſh were ſtill too powerful, as he had pardoned all thoſe who ſurvived, 
He therefore returned to Normandy, carrying Edgar and the; chief of the 
Engliſh nobility with him, under pretence of doing them honous, but in 
reality, that they might be abſent while his, views were carrying on; and in. 
the mean time he left his ſcheme to be executed. by his Normans, and thoſe 
he had appointed his regents. I ſay his ſcheme, ſor his intereſt, to exalt 
one ſide and depreſs the other, on which he could not depend, almoſt 
forced him to this conduet. The oppreſſions, therefore, were ſo exorbitant 
in his abſence, as muſt neceſfarily have driven a people to rebel, nd far 
which a man of juſtice would think the real delinquents ought to be the 
perſons puniſhed, whilſt the unhappy nation merited the freeſt pardan, for 
whatever they did when actuated by a deſpair, proceeding from the . denial 
of juſtice, But that he, himſelf was the immediate ſource of theſe diſtreſſes 
is evident from his temper, which. was ſuch, that no regents of his durſt | 
have acted as they did without his approbation. The Normans began by 
encroaching on their neighbours the Engliſh, nay with forcibly. turning 
them out of their entire poſſeſſions. If theſe applied to the ' regents in the 
curia regis, there was no redreſs. If they retaliated the i injuries they fuf- 
fered, they were declared oytlaws and rebels, 


Tt the whole ane has ak. and, had they 
had a leader of ſufficient weight and abilities to head them, William, 
perhaps, might have been dethroned; but the right heir, and all the men 
he feared, were out of the kingdom. They produced, therefore, only ill- 
concerted, unconnected inſurrections, headed by men of no conſiderable 
figure, provoked by private wrongs z and theſe being eaſily ſuppreſſed, af. 
forded a fund of new confiſcations, which he diſpoſed of in the ſame man- 
ner as the former, and thereby ſpread the uſe of the feudal law further into 
ſeveral parts of England. However, though he did not ſpare the inſur- 
gents, nor puniſh his officers that had occaſioned thoſe commotions, he did 

not, 
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not, as forge have aſſerted, ſeize all the lands of England as his by right of 
conquaſt; for, when he came over, his court was open to the complaints of 
the Engliſh, and if any of them could undeniably prove, as indeed few of 
them cguld, that they had never aſſiſted Harold, or been concerned in the 
2 nnen an 
means. William abeined dbe Erb of his great ads, 1 almoſt 
all the lands of England . them inberitances, 
deſcendible according to the Norman las. 
„ n eh e Martens en 

. ber atinnbia Roglilh hands ee 
proceeded ſomewhat farther; they would have gone in the old courſe, and 
been free from the burthen of feudal tenure, But how to alter this, and 
to ſybje& the few allodial lands, as alſo the church lands, to the Norman 
ſervices, was the queſtion : for he had ſworn to obſerve Edward's laws, The 
alteration, therefore, muſt be made by the commune concilium, or parliament, 
and this he was not in the leaſt danger of not. carrying, in a houſe compoſed - 
of his own countrymen, [enriched by his bounty, and who were born and 
bred under the law he had a mind to introduce z and who could not be well 
pleaſed to ſee ſome of the conquered nation enjoy eſtates on better terms than 
themſplyes the conquerors. The pretence of calling this aſſembly, which 
was convened in the fourth year of his reign, was yery plauſible. The 
Engliſh had grievoully and juſtly complained, of the conſtant violation of the 
Saxon laws, and the only extenuation that could be made for this, and 
which had ſome foundation in truth, was, that the king and his officers 

re ſtrangers, and not acquainted with that law. He therefore ſummoned 
this commune cancilium, or parliament, to aſcertain what the antient law was, 
and to make ſych amendments thereto, as the late change and circumſtances 
of affairs required. And, for: their inſtruction in the old law, which was 
but partly in writing, moſt of it cuſtomary, he ſummoned twelve men, the 
moſt knowing in the r oue.of ara to. aſſiſt and 
inform them what.thoſe laws were. 12 
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are two, which were intended toi alter che military pale uf the kin gdm 
to aboliſh the trinodu acctus, and in its tievy/ to mne the land the Bn. 
by his new grants, and thereby make the ſyſtem uniform. His fiſey fo 


law is entirely in feudal terms, and was certainly drawn up by ſome perſon 
| {killed in that law, for the purpoſe I have mentioned. It tuns thul. Ma- 


cramento affirment. Fedus is the homage, which, though 


mus ut omnes liberi homines fædere & ſacramento affirment, quod intra et extra 
uni verſum regnum angliæ, Williemo Domino ſuo fideles efſe valunt, terras &: * 
res illius ee eee nnen eee, 


hd ene 250 

Landa a fob reagent tap — 
word fatuimus. Wright obſerves, that it being plural, implies that this 
was not by the king alone, but by the commune concilium, or parlianient, for 
the ſtile of the king of England, when ſpeaking of himſelf was for ages after 


in the ſingular number, and in the ſubſequent part he is plainly di iſtinguiſhed 
from the enactors of the law; for it is not mibi, or nobis fideles ge, but Wil. 


lielmo Domino ſuo in the third perſon, nor, terras & bonorer meos or nu 
ſervare, but terras & honores illius, and indeed, in the ſubſequent law 1 ſhall 
mention it is expreſly ſaid in effect, that the ſubjecting the free lands to 
knight is ſervice was per commune concilium. Secondly the words liberi homines 
is a term of the feudal law, properly applicable to allodial tenants, Who held 
their lands free from the military ſervice that vaſſals were obliged to: ud in 
this ſenſe was it uſed in France alſo, from whence William came. In theſe 
words were included alſo, the men of the church, for as their lands were be- 
fore ſubject to the trinoda neceſſitas, it was: reaſonable when that was aboliſh- 
ed, they ſhould be ſubject to this that came in che. lieu of it. 'F.edere and ſa- 
nant only to the lord, was looked upon by the feudiſts as a' contract, and 
equally bound both parties, as is ſacramentum; as appears after the feudal 

oath 
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cath of fealty4. and they are placed in the order they are to be dane, homage = 


firſt and then the oath: of fealty. H#illielmo Domino ſua, not regs, not the 


oath. of allegiance as king, but the oath of fealty from a tenant to a landlord, | 


for the lands he holds. Fidelis is the very technical word. of the feudal lay 
for a vaſſab But the words intra & extra univenſum regnum anglie are parti- 
cularly to ho obſerved: for theſe made a deviation from the general princi- 
ples of the feudal lau, and one highly advantageous to the kingly power. 
By the feudal Jaw no vaſſal was obliged to ſerve: his Jord in war, unleſs it 
was a defenſive war, or one he thought à juſt one, nor for any foreign terri- 
earies belonging his lord, that was not « part of the ſeignory of which he 
held; but this would not effectually ſerve for the defence of William. He 
was duke'of Normandy, which he held from France, and he knew the king 
of that country was very jealous of the extraordinary acceſſion of power he 
had gained by his new territorial acquiſition, and would take every 

juſt or unjuſt, -of attacking him there in ſhort, that he muſt be almoſt al- 
ways in a ſtate. of war. Such an obligation on his tenants, of ferving 
every where, was of the higheſt conſequence for him to obtain; nor Was it 
difficult, rene N by ſelf-in- 


tereſt eee, 5 n 


| mn eighth, which enjoins all 
who held lands by military ſervice, and ſome others, to be in perpetual rea- 
dineſs. It runs to this effect. We enact and firmly command, that all 
« earls and barons and knights and ſervants, /erwientes,: (that is the lower 
« ſoldiers, not knighted, who had not yet got lands, but were. quartered 
« on the abbeys,) and all the freemen, (namely the Saxon freeholders, and 
« the tenants of the church, which now was ſubjected to knights ſervice) & 
« our whole aforeſaid kingdom, ſhall have and keep themſelves well in 


« arms, and in horſes, as is fitting, and their duty; and that they ſhould be 


<« always ready, and well prepared to fulfil and to act whenſoever occaſion 


« ſhall be, according to what they ought by law to do for us from their fiefs 


and tenements; and as we have enacted to them by the commune conch 
P p um 
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hes of our whole kingdom aforeſaid ; and Hive” given and Ebene w 


them in fee in hereditary right.” The great effect of this law was to ſet- 


tle two things, not expreſly mentioned in the former; the firſt to ſhew che 
nature of the ſervice now required, knight ſervice on horſeback); and the 
other, to aſcertain to all his tenants, Saxons as well as Normans; the here- 
ditary right they had in their lands, for if that had not been done by this law, 
as now all lands were made feudal, and their titles to them conſequently to 
be decided by that law, they might otherwiſe be liable to à conſtructiot ac- 
cording to its principles, that any man, who could not ſhew in his title words 
of inheritance, which the Saxons generally could not, was but tenant for 


Tuis general law then put all on the ſame footing, and gave them inher> 

tances, as they had before, but of another nature, the feudal one, and con- 
ſequently, made them ſubject to all its regulations. From this time, and in 
conſequence of theſe laws, the maxim prevailed, that all lands in England are 
held from the king, and that they all proceeded from his free bounty, as is 
ſtrongly implied in the word conceſimus; and hence ſome, indeed many, 
have imagined that the conqueror ſeized all the lands of England, as his by 
right of conqueſt, and diſtributed them to whom, and on what terms he 
pleaſed, With reſpect to the greater part, which he gave to his Normans, 
this is true; but it appears from the records of his time, that it was not uni- 
verſally the caſe. The laws I have mentioned fo changed the nature of the 
inheritances, which he did not ſeize, that they were ſubject to all the ſame 
conſequences, as if he had ſo done; though in truth, with reſpeR to the 
Saxons, he did not diſpoſſeſs them. It was but a fiction in law. | 


I nave mentioned that he made the lands of the church liable to knights 
ſervice, in lieu of the military expedition they were ſubject to before; but 
this is to be underſtood with ſome limitation. For where the lands of an 
eccleſiaſtical perſon, or corporation, were barely ſufficient to maintain thoſe 
that did the duty, they, for neceſſity's ſake, were exempted; and the Saxon 

' i EXPC- 
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expedition being aboliſhed, - the contribution thereto fell with it, and they 
became tenants in frantalmoine, or free alms, But where an eccleſiaſtical 
corporation was rich, and able, beſides their neceſſary ſupport, according 
to their dignity, they were, by theſe laws, under the. words libers bomines, 
ſubjected to the new ordained military ſervice, as they had been before to 
the old, and according to their wealth, were obliged to find one or more 
knights or horſemen. If they were obliged to furniſh as many as a baron re- 
gularly was, they were barons, as all the biſhops and many of the great ab- 
bots were; and, as barons, ſat in the commune concilium; whereas, before, 
the clergy in general ſat in parliament, as well as the laity, not as a ſeparate 
body, nor inveſted with ſeparate rights, but both clergy and laity equally 

- concurred in making laws, whether relative to temporal affairs or ſpiritual . 
though, with reſpect to the latter, it may well be inferred, from the igno- 
rance of the times, that they had almoſt the entire influence. But after this 
time the clergy became a ſeparate body from the laity, had diſtinct intereſts 
alſo, and a ſeparate juriſdiction; nay, I may ſay, became, in fome degree, 
a ſeparate branch of the legiſlature, by the right they claimed,' and exerci- 
ſed, of making canons to bind laity as well as clergy. But the explaining 
this would carry me too far at preſent, ſo I ſhall defer it to my next lecture. 


Ix the mean time, I ſhall juſt recapitulate the prodigious alteration, as to 
the properties of landed eſtates in England, introduced by the two laws of 
the conquerors, I have mentioned, from what was their nature and qualities 
before that time. They had been the abſolute proprieties of the owner, (I 
ſpeak in general,) they could be aliened at pleaſure, they could be deviſed 
by will, were ſubject to no exactions on the death of the owner, but a very 
moderate ſettled herriot paid by the executor. In the mean time, on the 
death -of the anceſtor, the heir entered without waiting for the approbation 
of the lord, or paying any thing for it; and his heir, if there was no will, 
was all the ſons jointly. No wardſhip, or marriage, was due or exacted, if 
the heir was a minor. All theſe, by the feudal cuſtoms being introduced, 
were quite altered. Lands could no longer be aliened without the conſent 
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of the lord. No will of teſtament concerning them availed any thing The 
heir had no longer a right ts enter into his anceſtor's inberitunee immediately 
on his death, until he (not the executor) had paid a relief (and that not a mo- 
derate one) and been admitted by the lord. The heir, likewiſe, was hot alt 
the ſons jointly, but one, firſt, ſuch as the lord pleafed to prefer ; at knen 
it became ſettled univerſally in favour of the eldeſt; and the fruits of te- 
nure, wardſhip, marriage and relief (for the Saxon hertiot was, as T have 
mentioned, a different thing) came in as neceſſary attendants of a feudat 
donation. . NN N f 44 1 


* 


No wonder, then, that it has been ſaid William introduced a new low, 
the Norman one. He certainly did fo as to landed eſtates ; but this, as I 
have obſerved before, by the conſent of his parliament, who, being Nor- 
mans, were as well pleaſed with the change as himſelf; but it is not true 
with reſpe& to the other old Saxon laws, which did not claſh with the deſign 
of introducing the military feudal ſyſtem. Them he confirmed, and his 
feudal laws were called only emendations. However, certain it is, his ſe- 
cret deſign was to eradicate even the Saxon, the laws he had, in purſuance 
of his coronation oath, confirmed, and, that he took many ſteps thereto; 
which though they had not the full effect he intended, wrought conſiderable ; 
changes. What theſe were, and the conſequences of them, ſhall be che 
ſubject of the next lecture. 
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ILLIAM,: by altering che nature of land eftates, and the condi- 


''Y tions upon which they were held; had proceeded a good way in his | |, 
ſecond capital deſign, the introduction of the Norman, and the aboliſhing | 
of the Saxon law, And farther than that, it was not proper nor conſiſtent | 
with his honour, who had ſworn to Edward's laws, to proceed openly. ; 
However®he formed a promiſing ſcheme for ſapping and undermining the ' 
Saxon law by degrees... Firſt, he appointed all the judges of the curia regis, | ö 
from among the Normans, perſons fond of their own law, ignorant of the fl 
Pc | 
ding to it, ; 4 | : 

Beyor? his time this court only meddled with the cauſes of the great lords, 17 
or others that were of great difficulty, but now it was thought proper to diſ- | = 

courage the county courts, and to introduce moſt cauſes originally into the | |! 


ſuperior court ; and for this there was a reaſonable pretence, from the diviſi- 
ons and factions between the two nations and the partialities that muſt ever 
flow from ſuch a ſituation of affairs. The ancient laws of England had been 
written ſome in the Saxon, ſome in the latin tongue, and the laws of Wil- 
liam, and of many of his ſucceſſors, were penned in the latter language. 
Bur in the curia regis all the pleadings henceforward were entered in the Nor- 
man tongue, the common language of his court, as were alſo, all the pro- 
ceedings therein, until the time of Edward the Third. This introduced the 
technical law terms and with thoſe came in the maxims and rules of admini- 
ſtering juſtice belonging to that people, which gradually, wherever they dif- 
fered from, ſuperſeded che Engliſh, Hence proceeded the great affinity I 
may 
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may ſay, identity, between the antient law of Normandy, as ſet forth in 
the coutumier of that country, mann at it ſtood ſoon after 
the conqueſt, i 


% 


Taz ale), bench, aid f not ane bem cis ali . "Though England 
borrowed moſt from Normandy, yet, on the other hand, Normandy bor- 
rowed much from England. William, for the eaſe of his people, who had 
occaſion to frequent his eourt, or had ſuits in the curis regis, eſtabliſhed 
ſchools for inſtructing perſons in this language, and obliged parents of ſub- 
ſtance to ſend their children thither, which had the conſequence? of aboliſh- 
ing the old Saxon tongue, and forming a new language, from the mixture of 

| 1 n e etzt SAR, „: m Me 
Tars introduction of a ne language, together with. the exaltation of the 
curia regis and the conſequent depreſſion of the county courts, introduced, 
as I apprehend, the diſtinction between the courts of record, and not of cord, 
and made the county courts conſidered of the latter kind. Courts of record 
are ſuch whoſe proceedings are duly entered, which, at that time, was to 
have been done in the Norman tongue, and which proceedings are of ſuch 
weight, as, unleſs reverſed, for ever appearing from the record, can never 
be gainſaid or controverted. Now, to allow ſuch a privilege to the pro- 
ceedings of the inferior courts, the county ones, where the ſuitors were 
judges, and where, beſides, the proceedings were in the Engliſh language, 
would have been contrary to the policy of that time, and would have tended 
rather to the confirmation than depreſſion of the old law. The ſpiritual 
courts, alſo, are not allowed to be courts of record, and that, I preſume, 
becauſe they were antiently a part of the county courts, and ſeparated from 
them, as I ſhall ſhew preſently in this reign, and therefore could. haye no 
greater privilege than the court from which they were derived. However 
ſome inferior courts, ſuch as the tourn, and the leet, were allowed to be 
courts of record, and that, I conceive, both for the benefit of the realm, 
and the profit of the king ; for theſe were criminal courts, where publick of- 

| | _ nem * 
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fences were putiſhed, and therefore ſhould have all weight given them, and 
eee eee eee the eee Fond. | 
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I Hav obſerved before, ak WI in the Saxon times, were mixed 
aſſemblies, where the biſhop and ſheriff preſided, and mutually aſſiſted each 
other, and where che biſhop, I may add, had a ſhare in the amerciaments 
and fines. But in this reign the ſpiritual and temporal courts were ſeparated 
by William, a thing which afterwards was of 'bad conſequenee to- many of 
his ſucceſſors, but was, at the time, very ſerviceable to the views he then 
had. This was certainly done partly to oblige the pope, ho had eſpouſed 
his title, and at this time was ſetting up for the univerſal lord of churchmen, 
Nö een e WR eee 
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at, was to make a diſtinction between clergy and laity, to have the matters 
relating to the former, as well the merely ſpiritual as the temporal rights 
they had acquired, cognizable only i in their on juriſdictions; and, to pre- 
ſerve the diſtinction ſtronger; to forbid” their interfering in the temporal 
courts, upon pretence of their time being taken up in ſpiritual exerciſes, 
and particularly, that it ſuited not the piety and charity of a clergyman, 
even by his preſence, to countenance the proceeding to ſentence of death, 
or the mutilation of limbs. Many were the laws they made for this pur- 
poſe, upon motives of pretended piety ;' and the circumſtances and practices 
of the times contributed greatly to their ſucceſs. The emperors, kings, 
and great lords, had the nomination to biſhoprics, and other benefices, as 
their anceſtors had been the founders, and their lands were held from them. 


But ſhameful was the abuſe they made of this power. Upon pretence of 


the clergy being their beneficiary tenants, according to the principles of the 
feudal law, they exacted reliefs, and arbitrary ones from them before inveſ- 
titure, or, to ſpeak in plain terms, they fold them on Simoniacal contracts 
to the higheſt bidder, as the Conqueror's ſon William did afterwards in 

— ſo that the profligate and vicious were advanced to the higheſt 


dignities, 
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diggnities, while the conſcientious clergy remained in obſcurity; gay, if they 
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could get no clergyman, to come up to their price, they, made giſtꝭ of the 
title and temporalities to laymen, nay, to children; it was a matter of little 
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Sven practices, PA Na, were too common) gaye Juſt and univerſal of- 


fence to all ſober perſons, ſo that the popes were generally applauded for 


their aiming at the reformation of the cyils,, and for the endeayouring, by 
their decrees, to reform the morals of the corrupt. clergy,,.apd to7reſtore. an 


* eletive manner of conferring benehces, though their real deſign, x firſt, to 
become the protectors of the clergy, next, their lords and maſters, and 


then, by their means, to tyrannize over the laity ; a ꝓlan which they carried 
into execution with too much ſucceſs. - This plan was ig the height of its 
operation in William's reign. The foundation of it had been laid hefpre, 
as I obſerved, in the many diſtinctions made between clergy and laity, and 
the prohibiting the firſt, except ſome great ones, from, meddling with ſecu- 
lar affairs, or tribunals. This ſeparation, however, had not yet taken place 
in England, and it is not a wonder that William, who. had peculiar views 
of his own in it, as I ſhall obſerve, thought it reaſonable to oblige his bene- 
factor the pope, and to conform the conſtitution of this church and nation 
to that of France, where the clergy were a ſeparate body. 


Tus private views of the king were twofold, the firſt aroſe. merely from his 
perſonal character, his avarice. By the biſhop's ceaſing to be a judge in the 
temporal courts, he loſt his ſhare of the mulcts or fines impoſed therein, and 
in conſequence the king's two thirds of them were encreaſed; But his other 
view lay deeper. To comprehend this, we muſt remember how great was 
the ignorance of thoſe ages. Scarce a man, except a clergyman, could 
read or write, inſomuch that being able to read was looked upon as a proof 
of being in orders. Many even of the greateſt lords could not write their 
names, but ſigned marks; and from this ignorance it was that proceeded the 
great weight our law gives to ſcaling above figning any inſtrument, and that 

ſcaling” 
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ſcaling is what makes it a man's deed. It followed from hence that. the 
laity muſt be groſsly ignorant in point of the laws. Their knowledge could 


extend no farther than as they remembered a few particular caſes, that fell 


under their own obſervation; whereas the clergy had the benefit of reading 
the written laws, and conſulting the proceedings thereon, in the rolls of the 
courts of juſtice, and they were the only lawyers of the times; inſomuch 
that it became a proverb, zullas clericus niſi cauſidicus. 


War method then could ſo effectually anſwer the king's end of making 
the Saxon law fall into oblivion, which he could not openly aboliſh, after 
having folemnly ſworn to obſerve it, as the removing from the courts of 


juſtice thoſe perſons who only knew it, and could oppoſe any innovation his | | 


Norman miniſters ſhould attempt to introduce. This policy, however, as 
artfully as it was laid, had not its full effect; for many of the clergy, un- 
willing to loſe fo gainful a trade, appeared till in theſe courts in diſguiſe, 
as laymen, and at this time it is very probably conjectured that ornament of 
the ſerjeant at law's dreſs, the coiff, was introduced, and for this very pur- 
poſe of hiding the ronſure, which would have ſhewn them to be clerks. 
This their attendance, in ſome degree, fruſtrated the ſcheme, and many of 
the Saxon laws, ſuch eſpecially as were repeated it in William's, kept their 
ground, but many more were Nr 


I MENTIONED that one motive of William's to ſeparate the juriſdictions, 
was to oblige the pope, to whoſe favour he owed much; yet it ought to be 
obſerved to his honour, that he maintained the independency of his king- 
dom with a royal firmneſs. Pope Gregory, commonly called Hildebrand, 
who was the firſt that ventured fo far as to excommunicate ſovereign princes, 
as he did the emperor no leſs than four different times, conceiving William 
could not fit ſecurely on his throne without the aid of his ſee, demanded of 
him homage for the kingdom of England, and the arrears of Peter's pence ; 
grounding his claim of ſuperiority on his predeceſſors conſecrated banner, 
and that Peter-pence was the ſervice by which the kingdom was held from 
Qq the 
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the holy ſce. But he found he had a man of ſpirit· to deal with. William 


allowed the juſtice of the demand of Peter-pence, and promiſed t have it 


collected and paid, not as a tribute, but as a chantable foundation, as ir» 
truth it was, to ſupport a college of Engliſh ſtudents at Rome; for the be- 
nefit of the Engliſh. church. As to homage, he abfolutely refuſed it, and 
declared he held his crown from God alone, and would maintain its 
independance; and to convince the pope he was in earneſt, he iſſued an 
edict forbidding, on their allegiance, his ſubjects to acknowledge any per- 
ſon for ſovereign pontiff, until he had firſt acknowledged him. 80 bold a 
ſtep convinced Gregory, who was already ſufficiently embroiled with the 
emperor, that this was no fit time to puſh things; and ſo he dropped his. 
project, but without retracting it; for the court of Rome never did in any; 
caſo formally recede from a pretenſion it had once advanced. | 


Tux conſequences of the ſeparation of the eccleſiaſtical from the tempo - 
ral juriſdiction were many. It naturally occaſioned controverſies concerns 
ing the reſpective limits, and theſe gave riſe to the curia regis interpoſing in 
theſe matters, and, by prohibitions, preventing one from encroaching upon 
the other. The great conteſt was concerning ſuits for benefices, or church 
livings, which the clergy contended were of ſpiritual, and the king's courts, | 
of temporal cognizance. And this, indeed, was the great queſtion that, in 
thoſe days, divided-the Chriſtian world abroad. However in England, the 
clergy were, at length, foiled in this point. But a much greater evil aroſe 
from this ſeparation. It is a maxim of all laws, that no man” ſhould be 
twice puniſhed for the ſame crime, and this juſt maxim the clergy, in fa- 
vour of the members of their own body, perverted in a ſhocking manner, 


If a clerk committed murder, rape, or robbery, the biſhop tried and con- 


demned him to penance z and this ſentence was made a pretence-of not de- 
livering him to the temporal courts, to be tried for his life. This was one 
of the great diſputes concerning the conſtitutions of Clarendon, in Henry 
the Second's time, between him and archbiſhop Becket. 


AT. 
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Ar lengeds: 800 dann the Third's reign, the limits between the ſeve- 


ral juriſdictions were pretty well ſettled, and by ſubſequent ſtatutes, and judi- 


cial reſolutions; are conſined to the reſpective limits they are now under. 
Indeed, ſince the Reformation, as the credit of the canon law has de- 


clined, on account of the dilatory proceedings, and the uſe of excommuni- 


cation upon every trifling contempt, the reputation of the eccleſiaſtical 
courts has greatly fallen, and prohibitions. are now iſſued, in many caſes, 


where they could not have been granted in former times. Vet, if we 


examine accurately, we ſhall find that theſe great complaints, which, it 
muſt be owned, are in the general juſt, namely, of dilatorineſs and excom- 
munications, proceeded from the ſeparation of the two courts by William. 


Before, when the courts ſat together, the ſheriff aſſiſted the biſhop, and by 


his temporal power compelled the parties to appear, and ſubmit to the 
ſentence, if they were contumacious againſt excommunication. But when 
they were ſeparated, , the biſhop was left to his ſpiritual arms, merely, 
excommunication z and as the conſequences: of ſuch a ſentence were, in 
the ſuperſtitious times, looked on as very dreadful, and are really ſevere 
in law, ſeveral intermediate proceſſes and notices were neceſſary before 
they proceeded to that extremity z and this gave opportunity to litigious 
perſons to diſobey every order the court made in a cauſe, until they came 
to the brink of excommunication, and that way, by repeated contu- 
macies, to ſpin out cauſes to an unconſcionable length. And the want 


of other arms compelled theſe courts, on very trifling contempts, to en- 


force their orders by excommunication, which, it muſt be owned, ac- 


cording to its ATTN and right uſe, ſhould be reſerved only for Fg 
tious immoralities. 


AnoTHER evil conſequence that flowed from this ſeparation of theſe 
courts, was, that the pope cunningly got his, the canon law, introduced into 
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the eccleſiaſtical courts, which made him the head of the church, intro- 

duced appeals to him, and in effect, robbed: the king of ſo many ſubje&s 

in eccleſiaſtical affairs, whereas, before, though there might be references 
in caſes of difficulty for advice to Rome, there were no appeals thither. 

The curia regis was to reform eccleſiaſtical judgments, and the eccleſiaſtical, 

as well as temporal juriſdiction, was the king's. 


AnoTHER evil conſequence, and it is the laſt I ſhall mention, of this alte- 
ration, was the ſetting up two legiſlatures, if I may ſay fo, in the kingdom. 
In the antient time all laws were made in the ſame aſſembly, but now, the 
clergy being ſeparated from the laity, when a parliament was called, the bu- 
ſineſs became divided, eccleſiaſtical matters, and the taxes on the clergy,, 
were handled in the convocation, as temporal matters, and the taxes on the 
laity, were in parliament. . This contributed to the further claſhing of juriſ- 
ditions. For it muſt be owned the convocation exceeded their powers, and 
made canons about things merely temporal; which, however, they coritend- 
ed to be ſpiritual; and ſometimes contrary to the expreſs law of the land, 
nevertheleſs they by the ſuperſtitious and ignorant, who knew not the dif. 
tinction between ſuch things, were generally obeyed, and hence from ſuch 
ſubmiſſion it is, that, by cuſtom, 'in ſeveral places, tythes are payable of 
things that are not tythable at common law, 05 


Tux right of the convocation's canons binding the laity in ſpiritual mat- 
ters was never doubted in the times of popery, nay till Charles the Firſt's 
time, if they had the approbation of the king, who was the head of the 
church, it was the general opinion, except among the Puritans. But ſince 
that time their juriſdiction is ſettled on a reaſonable footing. Their canons 
bind no man, ſpiritual or lay, in temporal matters. They bind no layman 
in ſpiritual matters; but they bind the clergy in ſpiritual matters, provided 
that no right of the laity is thereby infringed, As for inſtance, there is a 
canon forbidding clergymen to celebrate marriage out of canonical hours. 

This, 


— 


- 
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This doth not bind even a clergyman, for if it did, it would ſtrip: the laity 
of their right of being married at any hour. However it is to be conſidered 
whether a canon of the convocation is a new ordinance, or only a repetition: 
of the old eccleſiaſtical law. If the latter, it binds all men, fpiritual and 
lay, not as a canon, but as the law of the land. 1 
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V ILLIAM the Conqueror left three ſons, Robert, William and 
Henry. The eldeſt, Kobert, according to the eſtabliſhed rules 
of the French fiefs, ſucceeded in Normandy, and on account of his pri- 


mogeniture laid claim alſo to the crown of England; but what right that 


gave him, might in thoſe days, well be a queſtion. In the Saxon times the 
rule was to elect a king out of the royal family, and the election generally 
fell on the eldeſt ſon, though not univerſally; for the line of Alfred reigned 
in prejudice to the deſcendants of his two elder brothers. Edred ſucceeded 
to his brother Edmund, in prezudice of Edmund's two ſons; again, 
on Edred's death, his ſon was excluded, and Edmund's eldeſt fon 
reſigned; and laſtly Edward the Confeſſor was king, though his el. * 
der brother's ſon was living. So that priority of birth was rather a circum- 
ſtance influencing the people's choice, than what gave an abſolute right of 


ſucceſſion. 


AnoTHER thing, it might be pretended, ſhould determine this point, 
that is, as William claimed the crown through the will, as he ſaid, of the 
Confeſſor, he alſo had not a power to bequeath the crown. When, there- 
fore, he was making his will he was applied to on this head, but the ap- 
proach of death ſeems to make him acknowledge that his only juſt title was 
his election, for though he hated his ſon Robert, and was extremely fond of 
William, he refuſed to diſpoſe of it by will. He only expreſſed his wiſh 
that William might ſucceed, and diſpatched him to England, with letters 
to Lanfranc archbiſhop of Canterbury, requeſting him to influence the 
election in his favour, and he accordingly was crowned. Indeed, it ſeems a 
Iittle odd that William, whoſe bad qualities were univerſally known (for he 
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had not one ſingle virtue, except perſonal bravery) ſhould be preferred to 
Robert, who, with that virtue, poſſeſſed all the amiable virtues of huma- 
nity.. 


Tua the native Engliſh ſhould prefer any one to Robert is not to be 

wondered at, as he had, on all occaſions, expreſſed the higheſt averſion to 
them, but they had no influence in the matter ; and it appears, at firſt 
view, the intereſt of the Engliſh lords, moſt of whom had allo eſtates in 
Normandy, to be ſubject to one monarch, and not have their eſtates liable 
to confiſcation, on taking part with one of the brothers againſt the other. 
But the intereſt of Lanfranc and the clergy, added to his father's treaſure, 
which he had ſeized, and diſtributed liberally, bore down all oppoſition ,, 
and indeed, it is probable that Robert's diſpoſition, which was well known, 
operated in his disfavour; for his extreme indolence and prodigality, and 
his ſcruples of uſing improper means for attaining the moſt deſirable ends 
(whereas William was extremely active and would ſtick at nothing) made it 
eaſy for perſons of any penetration to ſee in whoſe favour the conteſt. be- 
tween the two brothers muſt end. 


We have little to ſay of the laws in his time, for he regarded no laws, 
divine or human, eccleſiaſtical or temporal. He choſe for judges and cour- 
tiers the moſt profligate perſons he could find. And one of the great op- 
preſſions his people laboured under was the extending, and aggravating the 
foreſt laws. The foreſts were large tracts of land, ſet apart by his father for 
the king's hunting out of the royal demeſnes; and conſequently William his 
father had by his own authority, made laws, and ſevere ones, to be obſerv- 
ed in theſe diſtricts for the preſervation of the game, and erected courts to | 
try offenders, and treſpaſſers in his foreſts. The great intention of theſs 
courts was to fleece his ſubjects, who were as fond of hunting as their ſove+ 
reign, by mulcts and fines; and in truth, theſe were the only oppreſſions 
his countrymen, the Normans, ſuffered under the Conqueror. 
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Bur Rufus flew out of all bounds, He introduced the lawing, as it is 
called, the Hamſtringing of Dogs; nay, he made a law, by his own autho- 
rity, to make the killing of a deer capital. On pretence of this law he ſeiz- 
ed many of the great and rich, confined them for years, without bringing 
them to tryal, until he forced them to compound, and to give up the better 
part of their eſtates. Not content with haraſſing the laity, he laid facrilegi- 
ous hands on the church revenues. Whenever a rich abbey, or biſhoprick, 
fell vacant, he laid his hands on the temporalities, kept them vacant for 
years, as he did that of Canterbury four years; and even, when he was 
prevailed upon to fill them, he openly ſet them to ſale in his preſence, and 
gave them to the beſt bidder. However, in a violent fit of ſickneſs, he 
promiſed to reform, and did till he recovered his ſtrength, when his refor- 
mation vaniſhed. The remonſtrances of his clergy, or the pope, had no 
effect with him; and, indeed, the circuniſtances of the times were favour- 
able, For as there were two Popes, one made by the emperor, the other, 
by the Romans, who diſowned the imperial authority in that reſpect, Willi- 
am acknowledged neither, and each was afraid to drive him into his adverſa- 
ries party, by proceeding to extremities. 


Trzxsz enormities raiſed him ſo many enemies among his ſubjects, of all 
kinds, that Robert had a ſtrong party, and an inſurrection was begun in his 
favour, which William, profiting of Robert's indolence, eaſily ſuppreſſed, 
and then invaded him in Normandy, and was near conquering it, as, by a 
ſum of money, he detached the king of France from the alliance, if he had 
not been invaded by Scotland, in favour of Robert. He patched up, 
therefore, a peace with him, ratified by the barons on both ſides, the 
terms of which were, that the adherents of each ſhould be pardoned, and 
reſlored to their eſtates, and the ſurvivor ſucceed to the other. 


Tus there was a legal ſettlement of the crown of England made, which 


ought to have taken place, but did not. For William being accidentally 
killed 
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killed in hunting, while Robert was abſent in Italy, on his return from the 
holy war, Henry the youngeſt ſon, took the advantage, and ſeizing his bro- 
ther William's treaſure, was crowned the third day, after a very tumultuous 
election, the populace threatening death to any that ſhould oppoſe him. 
The reaſon of their attachment to him was, that he was, by birth, an En- 
gliſhman, and therefore, they hoped for milder treatment from him than 
they had met from his two Norman predeceſſors. Beſides he had promiſed 
a renewal of the Confeſſor's laws, with ſuch emendations as his father had 
made. And in purfuance of this promiſe, as ſoon as he was crowned, he iſ- 
ſued a charter, containing the laws as he now ſettled them, and ſent copies 
of it to every cathedral in his kingdom. 


Tuxsz laws were, as to the bulk of them, the old Saxon conſtitutions, 
with the addition of the Conqueror's law of fiefs, and ſome things taken 
from the compilations of the canon law. However, with reſpe& to the 
feudal law, he, in many inſtances, moderated its ſeverity. With reſpe& to 
reliefs, he aboliſhed the arbitrary and heavy ones which William had exac- 
ted, and reſtored the moderate, and certain ones, which his father had eſta- 
bliſned. With reſpe& to the marriage of his vaſſals children, he gave their 
parents and relations free power of diſpoſing of them, provided they did 
not marry them to his enemies, for obviating which, his conſent was to be 
applied for, but then he expreſly engaged not to take any thing for his con- 
ſent; and the wardſbips of his minor tenants he committed to their neareſt 
kindred, that they might take care of the perſons and eſtates of the ward, 
and account with him for the profits during the minority, upon reaſonable 
terms. He even, in ſome degree, reſtored the Saxon law of deſcents, and 
permitted alienation of lands. For if a man had ſeveral fiefs, and ſeveral 
ſons, the eldeſt had the principal one, on which was the place of habitation, 
only, and the reſt went among the ſons, as far as they would go; and if a 
man purchaſed or acquired land (as land might be alienated by the feudal 
law, with the conſent of the ſuperior lord,) ſuch acquiſitions by the laws of 
Henry, he was not obliged to tranſmit to his heirs, but might alien at plea- 
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Tus mitigation of the former law was very War to 83 
both Engliſh and Normans. The former were pleaſed to fee the Saxon law 
ſo nearly reſtored, and the latter, harraſſed with the oppreſſions of William, 
were glad to have the heavy burthens of their tenures lightened ;; and in- 
deed, began, by W to reliſn the e nee it to 
their own. 


To attach the bulk of his ſubjects to him ſtill more ſtrongly, he took ano- 
ther very prudent ſtep. He married Maud the daughter of the King of 
Scotland, by Edgar Atheling's ſiſter, ſo that in his iſſue the. blood of the 
Norman and Saxon Kings 'were united. But till he was not firmly ſettled, 
until the affairs of the church, and the right of lay perſons granting inveſti. 
tures of church livings were ſettled. He intended to proceed in the ſame 
manner that his father and brother had done. He accordingly named per- 
ſons to the vacant biſhopricks, and recalled Anſelm, archbiſhop of Canter- 
bury, who had lived in exile during the latter part of William's reign, on 
account of the then famous diſpute of lay inveſtitures. But Anſelm, adhe- 
ring to the canons of a council held at Rome refuſed to conſecrate the biſh- 
hops named by the king, and alſo to do him homage for the temporalities 
of his own ſee, which the king required before he gave him poſſtſſion. 


' Hina, afraid of detaching from himſelf, and attaching to his brother 
Robert, the pope and ſo powerful a body as the bulk of the clergy, with fo 
popular and high ſpirited a prieſt at their head, was obliged to propoſe an 
expedient, that he ſhould ſend ambaſſadors to the pope, to repreſent that 
theſe canons were contrary to the antient law and cuſtoms of the nation, and 
to endeavour to obtain a diſpenſation for not complying with the canons; and 
that, in the mean time, Anſelm might enter into the temporalities of his ſee. 
This propoſal was accepted. But, though the kings defiring to do that by 
diſpenſation, which he had a right to do by law, was tacitly giving up his 
cauſe, the pope knew his own ſtrength, and Henry's weakneſs too well, to 

grant 
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grant this favour. He inſiſted on the canons being executed, which produ- 
ced another quarrel between. the king and archbiſhop, The archbiſhop, 
attended by other biſhops his adherents, went to Rome to complain. The 
king fent new ambaſſadors, bur all in vain. The pope proceeded to threat- 
en excommunication, which, in thoſe days of ſuperſtition, would have tum- 
bled Henry from the throne, ſo he was obliged to ſubmir, and come to a 
compoſition. He renounced the nomination and inveſtiture per aunulum & 
baculum, reſtored the free election of biſhops and abbots to the chapters and 
convents, which, as the pope was judge of the validity of ſuch elections, 
was, in effect, almoſt giving them to him; and, in acknowledgement of 
his antient right of patronage, was allowed the cuſtody of the temporalities 
during the vacancy z was allowed to give the cong d elire, or licenſe to pro- 
ceed to election, without which they could not elect, and was allowed to 
receive homage from the ele&, upon the reſtitution of the temporalities. 


Tuus the pope gratified the king with the ſhadow, and gained to himſelf 
and the church the ſubſtance, and thus, at this time ended, that conteſt in 
England, which had coſt ſo many thouſand lives abroad, between the pope 
and emperors. Henry, however, retained a conſiderable influence in the 
elections, for before he iſſued his conge d elire, he generally convened his no- 
bles and prelates, and with them recommended a proper perſon, who gene- 
rally was choſen; and this the pope, for the preſent, ſuffered to paſs. 


I nave little elſe to obſerve touching the laws in this reign, ſave what 
pertains to the celibacy of the clergy, The popes, aiming at detaching the 
clergy entirely from ſecular intereſts, had made many canons againſt their 
marrying, and all the eloquence of ſome centuries had been employed in re- 
commending celibacy. Theſe canons, however, had not their full effect in 
England; for very many of the ſecular clergy were ſtill married. Anſelm, 
in a ſynod he aſſembled, enacted a canon againſt them, commanding them 
to diſmiſs their wives, upon pain of ſuſpenſion, and excommunication, if they 
preſumed to continue to officiate. Cardinal de Crema was atterwards ſent legate 
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by the pope to England, where, in a general aſſembly of the clergy, he te- 

enacted the canons againſt their marriages, and preſiding in a lofty throne, 
uttered a moſt furious declamation againſt ſuch a ſinful practice, declaring 
it a horrid abomination, that prieſts ſhould riſe from the arms of a ſtrumpet, 
and conſecrate the body of Chriſt, - And yet the hiſtorians aſſure us, that, 
after conſecrating the euchariſt in that aſſembly, he was found that very 

night in the ſtews of Southwark, in bed with a proſtitute ; which made him 

ſo aſhamed, that he ſtole privately out of England. 


 Hewsy, though he had ſubdued Normandy, and kept his brother Robert 
in priſon, was not without uneaſineſs as to the ſucceſſion to his dominions ; 
for Robert's ſon was an accompliſhed prince, and protected by the king of 
France, whereas his own bore but a worthleſs character. However, to ſe- 
cure the ſucceſſion to him, he aſſembled the barons of Normandy in Nor- 
mandy, and thoſe of England in England, and prevailed on them to take 
the oath of allegiance to him as ſuch. But he being ſoon after drowned, the 
king, in hopes of male iſſue, took a ſecond wife, and after three years fruit- 
leſs expectation, he turned his thoughts to making his daughter Maud his 
heir, and did, accordingly prevail on his nobility to take the oath of allegi- 
ance to her as ſucceſſor. But one of the ſteps he took for ſecuring the throne 
to her, in fact, defeated his ſcheme. He knew that a woman had never 
yet ſat on an European throne, that Spain, which was the only nation that 
admitted perſons to reign in the right of females, had never ſuffered the fe- 
male herſelf, but always ſet up her ſon, if he was of a competent age; 
if not, her huſband. As to the circumſtances of his own family, his 
grandſon was an infant, and neither he nor his daughter had confi- 
dence in her huſband. He knew that this oath was taken againſt the 
general bent of his people, and that little dependance could be had on it 
when he was gone, ſo eaſy was it to get abſolution. His chief depen- 
dance was on the power and influence of his natural ſon Robert, who, in- 
dèed, did not diſappoint him, and of his nephew Stephen, and of his bro- 
ther 
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ther Roger, biſhop ann? on all of whom nn hon- 
. — * HT | . 2743 15 

f 5570 


rm thus 8 hw; to lift his eyes to the crown. He, as 


well as his couſin Maud, was a grandchild of the conqueror, and deſcended 


from the Saxon kings; and he had the perſonal advantage of being a male, 
and bearing an extraordinary good character. By his ability and generoſity 
he had become exceedingly popular, and his brother Roger ſecured the cler- 
gy in his intereſt. Immediately on his uncle's death, he ſeized his treaſure, 
which he employed as Henry had done Williams, and having ſpread a re- 
port that Henry, on his death bed, had diſinherited Maud, and made him 
his heir, he was crowned in a very thin aſſembly of barons. Senſible of his 
weakneſs, he immediately convoked a parliament at Oxford, where, of his 


own motion, he ſwore, not only to rule with equity, but that he would not 


retain vacant benefices long in his hands, that he would ſue none for treſpaſ- 
fing in his foreſts, that he would disforeſt all ſuch as had been made by the 
late king, and aboliſh the odious tax of Danegelt; conceſſions, which, with 
the pope's approbation of his title, ſo ſatisfied the people, that all the lords 
and prelates who favoured Maud, and had kept aloof, and among them Ro- 
bert her brother, came in, and ſwore allegiance to him as long as he kept 
theſe engagements; from which conditional oath. they expected he would 
ſoon releaſe them, and indeed they did all they could to provoke him to it. 


This bait taking, and he having diſobliged his brother and the clergy, 


Maud's friends roſe ia her favour; and made the kingdom for many years 
a field of blood. 


Ix one of theſe battles Stephen was taken, and Maud was univerſally ac- 
knowledged; but her inſufferable haughtineſs, her inflexible ſeverity to her 


captive, and her haughty refuſal of the city of London's requeſt, to mitigate 


her fathers laws, and reſtore the Saxon, ſo alienated the people from her, 


that ſhe was forced to fly from London, and arms were again taken up for 
Stephen. Her brother, who was the ſoul of her cauſe, being ſoon after 


taken 
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taken priſoner, was exchanged for Stephen, and he dying ſoon after, Maud 

was forced to leave the kingdom to her competitor. However, Stephen 
continuing ſtill embroiled with the clergy, her ſon Henry, in a few years af. 

ter, invaded England, and was joined by multitudes ; but ſome noblemen, 
who loved their country, mediated a peace, and at laſt effected It on the fol. 

lowing terms; that Stephen ſhould reign during life; that Henty ſhould 

ſucceed him, and receive hoſtages at the preſent for the delivery of the king's 

caſtles to him on Stephen's death; and that, in the interim, he ſhould be 

conſulted with on all the great affairs of the kingdom ; and this agreement 
was ratified by the oaths of all the nobility of both ſides. In this treaty no 

mention was made of Maud's title, though ſhe was living. | 
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PON Stephen's death, Henry the Second ſucceeded, according to 
mee ſettlement of the crown before made, and came to the poſſeſſion 
of the kingdom with greater advantages than moſt kings ever did, He was 
in the flower of youth, had an agreeable perſon, and had already given the 
moſt convincing proofs both of wiſdom and valour. He was by far the 
moſt powerful prince of his time: for, beſides England, which, when united 
to its king in affection, was, by the greatneſs of its royal demeſnes, and 
the number of knights fees} incomparably the mightieſt ſtate in Europe, 
in proportion to its extent, he had in France, where he was but a vaſſal, 
greater territories than the king of France himſelf. In him were united 
three great fees, to each of which belonged ſeveral great dependancies; 
Anjou, which came from his father; Normandy from his mother, and Gui- 
enne by his wife. And, from the very firſt ſteps he took on coming to the 
throne, his ſubjects had good foundation to hope that this great power 
would be principally exerted to make them happy. The whole reign of Ste- 
phen, until the laſt pacification, had been a ſcene of diſmal confuſion, in 
which every lord of a caſtle tyrannized at pleaſure, during the competition 
for the crown; and though, from the time of the ſettlement of peace, Ste- 
phen publiſhed edicts to reſtrain violence and rapine, and made a progreſs. 
through the kingdom, in order to re-eſtabliſh juſtice and order, he lived. 
not long enough to ſee his good intentions anſwered, but left the __ 
be men | 


Taz firſt thing Henry did was to diſcharge a multitude of foreigners, 


whom Stephen kept in arms during his whole reign, His next care was. 
the: 
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the reformation of the coin, which had been greatly debaſed. He-coined 
money of the due weight and fineneſs,” and then cried dow» the>dultertted 
which had, in the late reign, been counterfeired by the jews} And the many 
petty tyrants in their caſtles. Theſe to humble, and mnte atrieſiable' to 
law, was his next concern. As to the caſtles in private hands, chat had 
been erected in his grandfather's time, or before, he meddled not with 
them; but all that had been built during Stephen's reign either by 
permiſſion. or connivance, through the :weakneſs of that pringe, weh 
were the great nuiſances, he iſſued a proclamation ifor -demolithing, except 
ſome few, which, from their convenient ſituation, ke choſe to keep. in his 
own hands, for the defence of the realm. And, laſtly, as the icrpwixchad 
been greatly impoveriſhed by the alienations Stephen had, through neceſſity, 
been forced to make, he iſſued another, to renounce all the anticgtdenieſnes 
that had been fo alicnated, chat he might be enabled e 
without loading his people, except on amm n 
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j ect, he did not proceed on merely by his own authority. He had delibera- 


ted with the nobles, who attended at his coronation, concerning them, and 
had their approbation; and though there were no acts of parliament made 
at that time, yet, as form in thoſe days was leſs minded than ſubſtance, 
theſe edicts had the obedience of laws immediately paid them by all, except 
ſome mutinous noblemen, who ſtill held their caſtles in a ſtate 'of defence. 
Having taken theſe prudent ſteps, he formed his privy council of the beſt 
and wiſeſt men of the nation, and by their advice ſummoned a regular parli- 
ament, wherein many good regulations were made. The laws of the Con- 
feſſor, as amended by Henry the Firſt, were re-eſtabliſhed, and every thing, 
both in church and ſtate, ſettled on the footing they were in the time of that 
king. Being thus armed with a full parliamentary authority, he marched 


againſt his mutinous ns whom he ſoon W to ö and — 
liſned their caſtles. „ 17 


* 
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hw n eee 
which had had fatal efocts ever ſinco the death of the Conqueror, he pre- 
vailed on his ſubjects to take the oath of allegiance to his two ſons, though 
both in their infancy, firſt. to William, then, to Henry, as his ſucceſſors. 
And having taken all theſe wiſe and juſt meaſures; for the peace and ſecurity 
of his kingdom, he repaired to his foreign dominions; but his tranſactions 
there, or even at home, that do not relate to the laws or conſtitution, are 
not within the compaſs of the deſign of theſe lectures. Let it ſuffice to ſay, 
chat he made as good laws for, e rs his French 
as his Engliſh ſubjects. 


In his reign many were the alterations introduced into the Engliſh law, 
moſt of them, no doubt, by act of parliament, though the records of them 
are loſt. For, in the beginning of his reign, as I obſerved, he enacted in 
parliament the laws of Henry the Firſt ; and yet from the book of Glanville, 
written in the latter end of his reign, it is plain there were great changes, 
and the law was very much brought back to what it was in the Conqueror's 
reign z nay, in one reſpect, to what it was in Rufus's, I mean reliefs, the 
law of which I ſhall mention hereafter. Many likewiſe were the regulations 
he introduced of his own authority, which in CORDING 


ficial to his ſubjects. 


Taz firſt I ſhall take notice of was his commutation of the ſervices due 
of his tenants in demeſne, which formerly were paid in proviſions and other 
neceſſaries, into a certain ſum of money, adequate to the then uſual price. 
His grandfather Henry did ſomewhat of this kind, but he it was that eſta- 
bliſhed and fixed it; and his example was followed by his lords, ſo that, 
from this time, rents became generally paid in certain yearly ſums of mo- 
ney, inſtead of corn and proviſions. What advantage the ſucceſſors of theſe 
ſocage tenants gained thereby will be evident, if we conſider the price of 
things at or about that time. In the reign of Henry the Firſt, we are told, 
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the current price of ſeveral commodities, which, however, muſt be trebled 
when reduced to the money of our ſtandard, were as follows: That of a fat 
ox five ſhillings, of our money fifteen ; a wether four-pence, of ours, 2 
ſhilling ; wheat to ſerve an hundred men with bread for one meal, 2 mit- 
ling, of ours, three ſhillings; a ration for twenty horſes for a day, four 
pence, of our money a ſhilling. And although we ſhould allow that, in 
Henry the Second's time, the prices of things were even doubled, which i is 
impoſſible to be admitted, it is eaſy to ſee how greatly the future ſocage te- 
nants, paying the ſame nominal rent, the value of which was daily decrea- 
ſing, roſe in wealth and importance. Beſides, they were greatly-eaſed in 
point of the expence and trouble of carrying the proviſions to the king's 
court, to which before they were obliged, wherever he reſided in England; 
whereas, now, they had only to carry, or fend by a PR as, 47 the 
money to be accepted a as an equivalent. * | 


His military tenants he eaſed in a much more conſiderable manner; By 
the law of the Conqueror, every military man was obliged to ſerve at his 
own expence forty days as well abroad, where the king's 6ccafions' required, 
as in England, and in perſon too, unleſs notoriouſly incapable; in which 
caſe they were obliged to find each a deputy, and if they failed herein, by 
the ſtrictneſs of the feudal law, they forfeited their lands, or rather, as the 
law was uſed in England, compounded at the king's pleaſure; which, if 
he was very avaricious, came pretty near the ſame thing. This was a miſe- 
rable heavy grievance: For what oppreſſion muſt it be for a knight of Nor- 
thumberland, who had, perhaps, but a ſingle fee, to tranſport himſelf, it 
may be, to Guienne, to ſerve forty days, and then return? Nay, itwas in- | 
convenient to the king himſelf; for as France, where the ſcene of the king 
of England's wars generally lay, was every. where full of fortifications, it 
was ſcarce poſſible to finiſh a war in forty days, however great the humour 
of that age was for pitched battles ; the conſequence of which was, that, 
after that time, the king was ever in _ « being left in che midſt of a 


campaign, with an inferior army. 
1 
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| * then, ſenſible of dete in W act to „ himſelf and his 
ſubjects, deviſed e/cuage, or | ſoutage, in the fourth year of his reign, upon 
account of his war with. Toulouſe upon which. his wife. had ſome pretenſions. 
He, knowing this war required bur. a ſmall part of his force, did, both in 
Normandy and England, publiſh, that ſuch of his military tenants as would 
before-hand pay a certain fum of money, ſhould be excuſed from ſerving, 
either in perſon or by deputy, and this ſum, which was rated by him ex- 
tremely moderately, and was, therefore, generally paid by his vaſſals, ra- 
ther than ſerve in ſo remote a place, he employed in hiring mercenary ſoldi- 
ers of fortune, of whom there was plenty on the continent; and thoſe, by 
their engagements were obliged to ſerve during the continuance of the 


war, 


T#ar his ſole view, in this new project, was the eaſe of his people, and 
the better proſecution of his wars, and not the depreſſing the military ſpirit 
of his ſubjects, appears from hence; that thoſe Who were qualified, and 
choſe to ſerve in perſon, he careſſed, and encouraged by all means poſſible ; 
that he never brought a ſingle mercenary into England, when he- had wars 
with Wales or Scotland, but inſiſted on his ſubjects perſonal ſervice; nay, 
that he never kept thoſe mercenaries on foot in his foreign dominions, 
but diſmiſſed them as ſoon as the war was at an end. And this of ſcu- 
tage was the general method he followed in his ſubſequent wars in France 
and Ireland. What wonder is it then, that this prince was univer- 
ſally beloved by his people of all ranks? though, as the beſt inſtitutions are 
lable to be corrupted, this very ſcutage, that he deviſed for publick eaſe, 
was turned into an heavy engine of oppreſſion by his ſon John. 


Axornxx alteration, in the law in the reign of this king, was the point of 
reliefs, as I mentioned before. The old relief of William the Firſt, which 
was reſtored by Henry the Firſt, was certain, to all lords and knights, ac- 
cording to their degrees, and was paid in horſes and arms; but now the hu- 
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mour of the times being that every thing ſhould be paid in money, the re- 
lief of a knights fee was ſettled at one hundred ſhillings, the fourth part of 
its then computed yearly value, and which 1 ſuppoſe was about the price of 
the armour, a knight was before to pay; and henceforward the arms of the 
deceaſed deſcended to the heir, and conſequently the coats of arms blazoned 
thereon became hereditary. But the reliefs of barons, or earls, were not 
ſettled at this time, but remained arbitrary, as Glanville informs us. De ba- 
roniis & comitatibus nihil certum eſt eee fed. 1 * e *. 


regis terras ſuas redimere. 


From the word fatutum I take it for granted this change of reliefs into 
money was by act of parliament. Indeed, how could it be otherwiſe ; but, 
then, the moſt ſurpriſing circumſtance is, that the great lords, who, in 
that age principally compoſed the parliament, ſhould take care in this 
material point, of the knights, the lower military tenants, and leave them- 
ſelves at the mercy of the crown. I ſhall venture on conjecture to aſſign the 
reaſon. The Conqueror ſettled the reliefs of earls and barons at a-certainty, 
becauſe he had fixed the number of knights fees they ſhould contain; twenty 
to an earldom, and thirteen and two-thirds to a barony ; but by the time of 
Henry the Second, the number of knights fees contained in them might be 
greater or leſs. For inſtance, if an earl died, and left two daughters, his 
twenty fees would be divided equally between them; but the dignity was to 
go to the huſband of that daughter the king choſe. Now it would be hard 
that he ſhould pay for ten knights fees, merely becauſe he had the ſame ti- 
tle, as much as the predeceſſor paid for twenty. Again, in the new created 


\ honours, it ſeems very probable, from many circumſtances, that an earl- 


dom might be erected but with fifteen knights fees, or, perhaps, with 
twenty-five. The certainty of the quantum of land an earldom or barony 
ſhould conſiſt of not being ſettled, I imagine, was the reaſon that the quan- 
tum of relief was not expreſsly determined, though, by fixing that-of a 
knight's fee, the reaſonable relief might, in any caſe be eaſily determined. 
And that Henry, and his ſon Richard, exerciſed that diſcretion the law left 

12 
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in them in this equitable manner, we may infer from there being no com- 
plaints, us to reliefs, from the earls or barons, during their reigns ; but 
John revived the arbitrary relief of William Rufus, to the great oppreſſion 
of his nobles, until he was reſtrained by Magna Charta. | 


To no other reign than this, I think, can be aſcribed, ſo properly, the 
invention of affizes of novel diſſcifin, and the other afſizes, for obtaining poſ- 
ſeſſion of lands. By the ſtrictneſs of the very antient feudal law, if a man 
had been diſſeized, that is, turned out of poſſeſſion, if he did not enter, and 
regain his poſſeſſion, for, at leaſt, claim it within a year and a day, he loſt. 
all right; for, if he was a ſocage tenant, the poſſeſſor had, within that 
time, paid a rent to his lord, and been by him, who was ſuppoſed the beſt 
judge, allowed to be the rightful tenant ;. and, if he was a military one, it 
was probable, in thoſe ages of perpetual war, he had actually ſerved, at 
leaſt he had kept himſelf in conſtant readineſs if called upon. But the limi- 
tation of a year and day being ſoon found too ſhort, it was after extended to 
five years; then, to the time of the poſſeſſion of the diſſeizor hiimſelf, 
namely till he had either died or aliened it. But upon the alience, or heir 
of the diſſeizor, he could not enter, becauſe they came in honeſtly, by a 
fair title, and were guilty of no wrong. However, this antient law, that 
gave no remedy but by entry, during the ſeizor's poſſeſſion, was til] too ſe- 
vere ; for the diſſeizor might alien, or die ſuddenly, before the diſſeizee 
could enter, or he might hold the poſſeſſion manu forti, ſo that the diſſeizee 
might not be ſtrong enough to enter and recover his poſſeſſion. . 


To remedy theſe evils, and to prevent bloodſhed, the law provided for the 
diſſeizee his right of action, either againſt the difſeizor himſelf, or his heir 
or aſſigns, and, in which, upon ſhewing his right to the land, he ſhould be 
reſtored to his poſſeſſion by the king's officer, the ſheriff,” with the poſſe of 
the county. But ſtill this action was hitherto but the wit of right, which 
meddled not with the unlauful poſſeſſion, gnly with the abſolute right to 


the land, and this action, if brought in the curia regis, where only impar- 
tial 
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rial juſtice could be expected; was very dilatory. It was dangerous alſo, as 
the tenant in poſſeſſion might offer battle. In this reign, then, ere theſe 
poſſeſory aftions introduced, for the determining the poimt of  poſlafiion, 
leaving the right of propriety as it was. It was advantageous likewiſe to the 
ſubject, both diſſeizor and diſſeizee, as it gave him two trials for his lands; 
for the writ of right when once determined was final eee 2 


Tunis diſtinction between the right of poſſeſſion, and the right. of pang 
was borrowed from the civil law, which was firſt introduced in the late 


reign, and was now, and for ſome time forward, ſtudied with great aſſidui- 
ty by the Engliſh, as appears from the many long tranſcripts from it to be 
ſound in the books of our antient lawyers. There they found the diſtinc- 
tion of ackions poſſeſſory and peritory ; paſſeſſory when a man had been notori- 
ouſly in poſſeſſion, and reputed the owner, and was put out by another of 
his own authority. The public peace was concerned to protect the poſſeſ- 
ſion of the reputed owner, and not to let him ſuffer the loſs thereof while he 
was ſuing his petitory action, that is on the mere right, which the other un- 
doubtedly would delay, by all the arts and ſhifts he could invent. The 
proceedings, therefore, in poſſeſſory actions were ſummary and expediti- 
ous ; for they only regarded the poſſeſſion, and did not determine the abſo- 
lute right: ſo there was no concluſive wrong done to either party, let the 
matter of poſſeſſion be decided how it would ; for he that failed might. bring 
his petitory action for the right. 


An aſſize in our law was a very ſummary action. Bracton, who lived an 
hundred years after, calls it novum & feſtinum remedium, and indeed ſo fefti- 
num was it, that, in its proceedings, it ſcems to depart from the general 
rules of reaſon and all laws. For it is a maxim of all laws, except in ſome 
few very extraordinary caſes, that no proofs are to be taken till an 5ſue-is 
Joined, as our law calls it, or till there is a conteſt, as the civil law expreſſeth 
it; that is, till it is ſettled what is the matter to be proved, or till there is 


ſomething 


* 
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ſomething affirmed on. one fide, and denied on the other, upon which the 
merits of the cauſe turn. If there be no diſagreement about fades, but the 
queſtion 1s mere matter of law, the judges, who are beſt acquainted there- 
with, are,” by our law to determine. If the queſtion be matters of fact, or 
facts mixed with law, the jury, aſſiſted with the judges, are to determine; » 
though, if they doubt about the point of law, they may find the facts ſpeci- 
ally, and leave the law ariſing thereon to the judges, which is what we call a 
ſpecial verdia. No jury, therefore, ought to have been ſummoned till the 
defendant appeared, and iflue was joined, ſo that it was known what was 
the matter to be tried; and this is the general rule. But, for the ſpeedy 
ſettling and quitting poſſeſſions, the aſſize is an exception thereto, as ap- 
pears from the writ of afſize directed to the ſheriff, For, beſides giving 
notice to the defendant, or tenant, as he is called in this action (becauſe he 
is in poſſeſſion) the ſheriff is immediately to ſummon a jury or aſſize, as it 
is called upon this occaſion, who ſhall directly go to the place, and make 
themſelves judges, by their view, of the nature, quality, and quantity of 
the land, or thing demanded, and inform themſelves, by all the ways they 
beſt may, of the former poſſeſſion of the demandant, and how he came to 
loſe it. They are then to appear the ſame day with the demandant and te- 
nant, and, when iſſue is joined between them, are to determine the matter 
according to their own prior knowledge, and the evidence then given be- 
fore them. I obſerved that this action is not final. A brings an aſſize 
againſt B, If judgment be given for A, B may bring his writ of right, if 
he has the right of propriety, and recover, and ſo e contra. But though B 
cannot deny his diſſeizing A, he may ſtill defend himſelf. The words of 
the writ are #njuſte, & ſine judicio, diſſeixivit. He may therefore ſhew that 
he diſſeized A, juſtly, that is, that he had a right of entry. As, ſuppoſe 
B was firſt in poſſeſſion, A diſſeizes him; then B, as he lawfully may, dif- 
ſeizes A, A ſhall not recover. But if B had been in poſſeſſion, and A's fa- 
ther had diſſeized him, and died, ſo that the land has come to A, who is 
innocent, B, not entering in the father's life-time, has loſt his zght of poſ- 

| | ſeſſion. 
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ſeſſion. It is ſo in A. Now if B diſſeizes A, the ſon, though he had ever 


ſo good a right to the land, A ſhall recover the poſſeſſion 3 for B had no 


right to enter, though he had a right to recover the poſſeſſion he was de- 
prived of by A's father, by bringing an action. Wherever a man comes 
innocently to a poſſeſſion, the law will defend that poſſeſſion, until it is 


proved that he hath no good right to it. 
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LECTURE XXXII. 


HE greateſt and moſt beneficial ſtep taken by Henry the Second, 

was the inſtitution of judges itinerant, or juſtices in eyre, as they were 
called, from the Norman word ye, equivalent to, and derived from the 
Latin iter. I obſerved before, that almoſt all buſineſſes relative to the ad- 
miniſtration of juſtice were, in the Saxon times, tranſacted in the county, 
and hundred, that the leet and manor courts were held in the county, near 
the ſuitors doors, and that none but the cauſes of the great lords, or 
ſuch as were of difficulty, were handled in the curia regis. Under the reign 
of the Conqueror, I took notice, that the adminiſtration of other cauſes 
was facilitated in'the king's-great court, and that, conſequently, the bulineſs 
of the inferior courts began to decay ; and I laid open the motives William 
had for that conduct, the introduction of the Norman, and ſuppreſſion of 
the Saxon law. But the ſcheme ſucceeded in the ſame manner as his other 
one did, of rooting out the Engliſh language, and introducing his own in lieu 
thereof. As this produced a new language, from the mixture of both, ſo 
that cauſed the Engliſh law to conſiſt henceforward partly of feudal, partly 
of old Saxon cuſtoms, However, the cauſes of moſt perſons were ſtill de- 


termined in the inferior courts ; for they were but few who were able to 


undergo the trouble and expence of ſuing in the curia regis, eſpecially, as 
all perſons, whoſe cauſes did not properly belong to the cognizance of that 
court, were obliged to pay a fine for declining the proper * and 


for having licence to * in the ſuperior. 


Bur by this time the diviſions of thoſe courts, where the freeholders were 


judges both of law and fact, had fallen into great and juſt diſrepute, had 


occaſioned many miſchiefs, and were likely to produce many more. The 
Tt rraſons 


, 

* 
: 
37 

4 

1 

: 

1 * 
* 
- 
1 
* 
: 

* 

, 


4 


ik 
| 
ul 


N 
| 
; 


— 1 * i 2 
S — wy 2 

— 2 1 — — 

* y 


* 4 


— ww — — — — 
— 2 rr —— 1 — n — 
rer Ar r = eo. === ceo wn Soria ins 

wy IL a * = — <<; 8 
. SC M = > Co. > CORTE . 2 * 3 


322 LECTURES Tun Ercrio4 
reaſons, as they are delivered by lord Hale, were principally three : Firſt, 
the ignorance of the judges. in the law: for as the freeholders in general 


were Saxons, they muſt be ſuppoſed to be entirely ignorant of the feudal 


law, which was now introduced. with reſpect to titles in lands; ot, if they 
did know any thing of it, it is not probable that they would prefer that to 
their own cuſtoms. Nay, the Norman freeholders could be of little ſervice 


in this point, conſidering their illiteracy, their education being confined 


ſolely to arms, as alſo their frequent abſence almoſt every year to attend their 
lords in war. With reſpect to the Saxon law alſo, it could be little ex- 
pected that it ſhould be regularly obſerved, now that the clergy, who only 
were acquainted with it, were removed, and none of the judges. could poſ- 
ſibly know more than an illiterate juryman at this day, who could neither 
read nor write, might be able to pick up by attending a court held: once a 
month. How inadequate ſuch a knowledge would be, even in thoſe. times. 
when the laws were comparatively few, need not be enlarged on. 


Ir is true, ſome remedies were applied to obviate the bad conſequences of 
this ignorance; but they were very ineffectual. It was required that the ſheriff, 
who preſided, ſhould have ſome ſkill in the laws, but notwithſtanding, he 
was ſeldom found to have any ; and if he had, it was not very probable, as 
he was a Norman, that the jury would pay much regard to his direction in 
giving their verdicts. As a further remedy to this ignorance, by the laws 
of Henry the Firſt, the biſhop, the barons, and the great men of the court, - 
that is, the king's immediate tenants, were ordered to attend. But the- 
biſhop, in obedience to the canons, applied himſelf ſolely to his eceleſiaſtical 
juriſdiction; and the others were generally in the king's ſervice; ſo that they 
could but ſeldom attend, and if they did, they could do but little ſervice, 
being almoſt all bred to nothing but the ſword, and as illiterate as any other 
ſet of men. 


Tux next miſchief, and which flowed from the former, was, that this 
bred great variety of laws in the ſeveral counties, whereas the intention of 
| the 
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the Confeſſor in his compilation, and of his ſucceſſors afterwards in theits, 
was to have one uniform certain law, common to the whole kingdom. But 
the deciſions, or judgments, being made by divers courts, and by ſeveril 
independent judges, who had no common intereſt, or communication to- 
gether touching the laws, in proceſs of time, every ſeveral county was 
found to have ſeveral laws, cuſtoms, rules, and forms of proceeding ; 
which is always the effe& of ſeveral independent judicatories, adminiſtered 
by ſeveral judges. And, indeed, this I look upon to be one of the great 
cauſes of very many local cuſtoms in many parts of England, different 
trom, and derogatory to, the general common law. | 


/ Bur the third and greateſt evil, was the frequent injuſtice of the judg- 
ments given in thoſe petty courts, and every buſineſs of any moment being 
carried by parties and factions. The conteſt about the crown had been 
carried on with ſuch violence, that one half of the people, all over the 
kingdom, were profeſſed enemies to the other; and though both ſides, 
wearied with war; came into the expedient of Henry's ſucceſſion, and he 

behaved ſo that there were no factions againſt him, yet as to individuals, 
the ſenſe of paſt injuries, and the rancour ariſing from thence, ſtill re- 
mained. For the freeholders being the judges, and theſe converſing with 
one another, and thoſe almoſt entirely of their own party; and being like- 
wiſe much under the influence of their lords, every one that had a fuit 
there ſped according as he could make parties ; and the men of great power 
and intereſt in the county did eaſily overthrow others in their own cauſes, 
or in ſuch wherein they were intereſted, either by relation, tenure, ſervice, 
dependance, or application. True it is, the law provided a remedy for falſe 
judgments given in theſe courts, by à writ of falſe judgment before the king, 
or his chief juſtice z and in caſe the judgment given in the county court was 
found to be ſuch, all the ſuitors were conſiderably amerced. Yet this was 
inſufficient for the purpoſe : for, firſt, it was too heavy and expenſive for 
many that were aggrieved ; next, it was hard to amerce all for the fault of 
\; a few, 
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a fe, viz; the jury, who gave the verdict; and the amercement though 
ſometimes very ſevere, being equally aſſeſſed, on all the frechelders, wn 
not a ſufficient check * eme of ſome ma t qe 5179 
als. 73 GUN, GIRL Ant 
cork neee took a more effectual Hg and, in his. twenty- 
ſecond year, by advice of his parliament, held at Northampton, inſtituted 
fuſtices itinerant. He divided the kingdom into fix circuits, and to every 
circuit allotted three judges, men knowing and experienced in the laws af 
the realm, to preſide in ſuch caſes as were of conſequence, and to direct the 
juries in all matters of law. They were principally empowered to try afſizes, 
that is, as I explained in my laſt le&ure, the rights of poſſeſſion, which. 
had been notorioufly invaded in the laſt reign ; and which, from the con- 
tinuance of the old parties, could not even, in this reign, be fairly deter- 
mined in the inferior courts. | 


Nor that this was their ſole buſineſs ; for they had in their commiſſions: 
power to enquire into ſeveral other matters, ſuch, particularly, as the king 
found, by the advice he had received from the ſeveral counties, to be eyils. 
not likely to be remedied in the county courts. Theſe were, before every 
commiſſion for juſtices itinerant in eyre went ont, digeſted under. certain. 
articles, called Capitula Itineris, or The chief heads of the. eyre or circuit, 
which ſpecified what actions they were to deal with. Theſe were, in 
general (for the commiſſions varied at. different times, being ſometimes. 
more, ſometimes leſs extenſive) civil and criminal. actions, happening be- 
tween party and party; actions brought at the ſuit of the crown, either for 
public crimes, or the uſurpation of liberties, franchiſes, or juriſdiction from 
the crown, which had been very frequent in the former times of D 
and alſo the eſcheats of the king. 


* 


Tat thing I find moſt remarkable is, that, in theſe diſtributions of Eng- 
land into circuits, are omitted ſome counties, (I do not mean Middleſex, 
| where. 
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where. the curis regis ſat, or Cheſter, which was, 3, county, palatine, for they 
of courſe were not to be included} as particularly; Lincoln, in, the ſecond 
eyre ; alſo York, in the; ſecond” eyre, is but one county, whereas, in the 
firſt, it is ewo, York and Richmond; as in Lancaſhire alſo, Lancaſter and: 
Copeland; and Rutland is omitted in both, All which ſhews, that the 
limits and diviſions of all the counties, were not aſcertained, with preciſion at 
that time. The ſecond . eyre was inſtituted three years after the, firſt, by 
parliament; alſo held at Windſor, and in this there were but four circuits. 
After theſe two firſt, the king appointed the mm 


counties at his pleaſure. 


Taz uſual times of their going was once in ſeven years. However, they” 
were not ſtated certainly; for ſometimes, if there was a more than ordinary” 
complaint of want of juſtice, they went every three or four years, and: 
ſometimes, if there was no complaint, they were intermitted beyond ſeven. 
Neither was the number of Judges ſent on. the circuits fixed, but alterable- 


at the meim 


Tas umb in theſe circuits, being under the infpeRion of men: 
of integrity and ſkill, were in high eſtimation, and accordingly are ſeveral! 
times quoted by Bratton, as being of as great authority as the deciſions in 
the curia regis z. and. in conſequence thereof, the buſineſs in the county 
courts continually declined ; juſtice was every day adminiſtered worſe in: 
them, and at length they were. confined, except in ſome caſes, to pleas un- 


F< 4 


der forty ſhillings. Nay even theſe were, upon application, eaſily remove-- 


able by a writ called a pore, into the king's courts... 


Bur as the hopes of obtaining juſtice in the inferior courts waxed every 


day more faint, it was found. neceſſary, during the. intervals of the eyres, 
to ſubſtitute other-courts in their place. Hence the invention of juſtices f 


afſizes, of oyer and terminer, cf. gaol delivery; and the neceſlity of affairs 
afterwards: 
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afterwards obliging theſe to be ſent very frequently, it was thought fir, 
about the end of Edward the Third's reign, to lay aſide the juſtices in eyre, 
as ſuperfluous, ſince theſe other did their buſineſs, except as 0 pleas of the 
king's foreſts, where the eyres were continued. And, in propels of time, to 
prevent the enormous expence of bringing juries up to the king's courts, 
the juſtices of the aiſi prius were inſtituted, to try Mues joined in the king's 
courts, and the verdicts ſo found to return to the court from whence the 
record was brought; which court, on the record ſo found, proceeds to 
judgment. Theſe are the judges who now tranſact the county buſineſs in 
their circuits, under the ſeveral commiſſions before-mentioned ; and going 
regularly twice every year for that purpoſe, the whole buſineſs they tranſact 
is, in common ſpeech, called res; that being, in the antient times of 
their inſtitution, che principal part of their employment, though now ſach 
actions are ſcarce ever brought; perſonal actions, which may repeatedly be 
tried, having ſuperſeded them. | 


ApovT this time, alſo, it ſeems that the curia regis, the buſineſs there 
increaſing, was divided, for the more convenient diſpatch thereof, into four 
- courts; and to each its ſeparate juriſdiftion allotted. The exchequer, 
indeed, was in ſome ſort a ſeparate court before, and had its diſtin& bufineſs 
of the province; and in it the treaſurer, not the Juſticiarius Anglie, preſided, 
as he did in the other courts. It is not impoſſible that, before this time, they 
had, in the curia regis, ſet apart different days for different kinds of cauſes. 
But they were all, in one reſpect, the ſame court; becauſe they had the 
ſame judges, namely, all ſuch nobles as attended the court. But this being 
found inconvenient, as theſe great men were generally ignorant in law, and 
buſineſs began to encreaſe, it was found proper to appoint ſettled ſkilful 
judges, and to divide the court, and appoint each part its ſeparate juriſ- 
diction. However, thoſe limits were not exactly ſettled, or, at leaſt, not 
exactly obſerved, for ſome time after: for we find in John's reign, that 
£ommon pleas, that is, bus between party and party, and particularly 

fines 


\ 
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fines of lands, which are of the ſame nature, were held in the King's Bench; 
though, on the contrary, we find no pleas of the crown triect in the court 
of Common Pleas. I ſuppoſe the reaſon was, that the latter being derived 
out of the former, the king's bench had a concurrent juriſdiction with it, 
until reſtrained by chat branch of Magna Charta, Communia placita non ſe- 
guantur curiam naſtram. The firſt of thoſe courts in dignity and power, 
eſpecially while the Juficiarius Anglie remained, was the King's Bench,, 
though of late days the Chancery hath over-topped it. Here, as the king 
uſed frequently, in the antient times, to fit in perſon, the king is ſuppoſed: 
always preſent ; which is the reaſon why a blew given in this court, upon 
any provocation whatſoever, is puniſhed with the loſs of the hand, as it is- 
done in the prefence of the king. The proper juriſdiction of this court is 
cauſes where the king is either directly or indirectly concerned, except as to- 
his revenue. „ * | 


In all pleas of* the crown therefore, that is, ſuits of the king to puniſh- 
offences, as indiftment of treaſon, felony, breach of the peace, are proper 
ſubjects for this court. He is indirectly concerned in this, that all erro- 
neous judgments, given in the Common Pleas, or other inferior courts, 
are here reformed ; for the king is concerned to ſee juſtice done to his: 
ſubjects. 


SxconDLy, for the fame reaſon, this is a proper court to grant prohibi-- 
tions to courts that exceed their juriſdiction, though this is not particular 
to the King's Bench, but common to all the four courts. 


THRDLY, it hath cognizance of all privileges and franchiſes, claimed by 
any private perſons or corporations; and if any uſurped upon the king in 
this reſpe&, they are called in, by a quo warranto, to ſhew by what title 
they claim ſuch privileges. Likewiſe where any member of a corporation is 
disfranchiſed, or removed from, or diſturbed in his office, here ſhall he be 

remedied. 
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remedied. For when à king has given a franchiſe, he is concerned, in 
honour and intereſt, rr 
of it. | th 
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Foux rv, fo king ts incite e limbs, and liberty of every 
ſubject. Therefore this is the court wherein appeals, brought by pri- 
vate perſons, of murder, felony, and maim, ſhould be tried; and if any 
man complains of wrongful impriſonment, this court ſhall, | by -writ 
of habeas corpus, have him brought into court, with the cauſe; of his im- 
priſonment returned; and if the cauſe is inſufficient to diſcharge. him, 
or if the offence he is charged with be bailable, to bail him. Nay, 
this. court, in favour of liberty, hath a power, in all caſes they 
may, if they ſee proper, bail a man for crimes that are not ordinarily 
bailable by common law. K 


FirTHLY, they have a right to hold plea of all the treſpaſſes done vi 
& armis, though brought principally for a private reparation to the 
party; for this action ſavours of a criminal nature, and the king is 
entitled to a fine for the breach of the Ne 


LasSTLY, it has cognizance of all perſonal actions brought againſt per- 
ſons that have the privilege of this court. The perſons privileged are 
two, firſt the officers of the court, who are ſuppoſed to be conſtantly 
attendant thereon, and to whom it would be inconvenient, as well as 
to the court, to ſue or be ſued elſewhere; and therefore the privilege 
extends to ſuits brought as well by, as againſt ſuch officers ; ſecondly, 
the priſoners who are in the cuſtody of the marſhal of the court, and 
who are conſequently not at liberty to appear in any other. Theſe 
therefore can only be ſued here; for the court will, in ſuch caſe, order 
the priſoner up from their own priſon to make his defence; and, un- 


der the colour of this rule, they now, by a fiction, make all forts of 
actions 
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actions ſuable in this court; for it is only alledging the defendant is in 
the cuſtody of the marſhal, though in fact he is not, and that is hal 
ſufficient to found the juriſdiction. | 


I AL next 1 ! to the juriſdiction of the high court of Chancery, 
the ſecond in antient times, but for ſome ages paſt the firſt court of 
the realm. 
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IN my laſt lecture, having taken notice, that, in the reign of Henry the 

1 Second, the curia regis and the Exchequer, which dealt with the king's 
revenue, were diſtin courts, and that there were even traces of the Con- 
mon Pleas, as another court, different from the higher court, the curia regis 
I took occaſion to treat of theſe ſeveral courts, and the ſeveral limits of 
their juriſdiftions ; although the now general opinion be, that theſe courts 
were not ſeparated till after the barons wars, that is, not until an hundred 
years later ; which opinion, as I conceive, hath, thus far, its foundation in 
truth, that the preciſe limits of their ſeveral juriſdictions were not perfectly 
aſcertained, and kept diſtinct till then, though the diviſion had been made 
before, that is, about the time I am now treating of. For, if it be a good 
maxim, as my lord Coke ſays, boni judicis eft officium ampliare juriſdifionem, it 
is not to be wondered at, that, for ſome time after the ſeparation, the juſti- 
ciarius Angliæ, who had the ſole juriſdiftion in him before, ſhould retain, 
in many inſtances, the exertion of it, where, after the ſeparation, the mat- 
ter properly belonged to another court. 


Taz maxim, indeed, is, in my opinion, utterly falſe. For where there are 
ſeparate courts with diſtinct powers, ſurely it is the duty of each court, were 
it, only to prevent, confuſion, to keep within their proper limits. However 
thus much muſt be allowed in juſtification of Lord Coke's maxim, that, as 
it is too much the inclination of human nature, when in power, to graſp at 
more than is properly our due, fo the judges of all courts, and of all nations, 
have been as little exempt from this infirmity as any other ſet of men. Witneſs 
the outrageous ufurpation upon the temporal juriſdiction in antient days, 

| both- 
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both by the eccleſiaſtical judges in the times of the Popes grandeur, and by 
the judges of the conſtables und admirals courts, when ſupported by arbi- 
rrary kings. = 


Tun temporal judges, on the other hand, with a firmnefs highly to be 
commended, have ſucceſsfully not only reſiſted theſe encroachments, but, 
by way of reprizals, have, in theſe latter days, made conſiderable inroads. 
into the antiently allowed tertitories of thoſe courts; not to the detriment 
of the ſubject, I muſt cotifeſs; for the method of trial by the common law, 
is certainly preferable to theirs. But the common law courts have not fa- 
tisfied themſelves with extending their juriſdiction, in derogation of thoſe 
courts, Which they juſtly looked on, in thoſe days, as enemies to them, 
and to the laws and conſtitution of the kingdom, but they have matle-inva- 
ſions into each others territories, and, by whar they call $7oxs of law, have 
made almoſt all cauſes, except criminal ones, cognizable in any court; con- 
ſhould: have their ſeparate bulineſs, and that the judges and practitioners, 
by being confined in a narrower track, ſhould be more expert in their dif. 
ferent provinces, | ; 


In treating of theſe courts,. I began with the King's Bench, which, as long 
as the office of juſticiarius Angliæ ſubſiſted, was the ſuperior; but ſince Ed- 
ward the Firſt diſcontinued that office, on account of its too great power, 
and the buſineſs of that officer hath been ſhared between ſeveral judges, the 
rank of this court hath declined, and the Chancery hath obtained the firſt 
place. To this court, then, I ſhall now proceed. And as in it there are, at 
preſent, and have been for fome ages, two diſtin courts, one ordinary, 
proceeding by common law, and the other extraordinary, according to the. 
maxims of equity, where common law could give no relief; I ſhall, for the 
preſent, confine myſelf to the former, and defer treating, of the latter, un 
til I come to that period when the Equity juriſdiction aroſe, 
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lx the antient tines, before a debe at the courts, che chancellor 


was a very conſiderable officer of the curia regis. It was his buſineſs to 
write and ſeal with the great ſeal the diplomata, or charte regis, what we 


now call letters patents; to iſſue all writs, either for founding the juriſdic- 


tion of the curia regis, and the bringing cauſes into that court, that by the 


antient law belonged to the courts in the country; or thoſe to the nobles, to 
ſummon them to attend the commune concilium, or parliament. Afterwards, 
when the Houſe of Commons was formed, he iſſued writs to the proper pla- 
ces, for the election of the members thereof. Hence, when the courts 
were divided, the making out letters patents, the keeping the inrolments 
thereof, and iſſuing of original writs, as they are called, that is, thoſe. that 
found the juriſdiction of courts, and other writs of like nature, continued to 
belong to him; and, as theſe records remained with him, there aroſe to 
him a juriſdiction concerning them; except as to ſuch writs as were intend- 
ed to found the juriſdiction of another court, which, though iſſued from 


Chancery, were returnable 1 into the proper court, and the cauſe determined 
there. | | 


Tux firſt branch of the juriſdiction of this court, then, was the repeal ot 


letters patents, that had iſſued improvidently, to the detriment of either of 


the king or the ſubject; and this properly fell to the lot of the chancellor, 
as he made out the patents, and kept the enrolments of them. The method 
of repealing thoſe was by a writ called ſcire facias notified to the party claim- 
ing under the patent, and calling him in to ſhew cauſe why it ſhould not be 
revoked. This ſcire facias iſſued in three caſes ; the firſt, at the ſuit of a ſub- 
ject; where two patents were granted to two perſons of the ſame thing, the 
firſt patentee brought a /cire facias againſt the ſecond, to repeal his grant; 
the other two were at the ſuit of the King, where the king was deceived, ei- 
ther by falſe ſuggeſtions of merit, or as to the value of the thing granted ; 

or, in the ſecond place, if the king had, by his patent, granted what by law 
he could not have granted. Here, if the caſe was clear in law, and there 
was 
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was no controverted matter of fact neceſſary to be ſettled, to aſcertain the 
right, the chancellor was judge; and if his judgment was againſt the pa- 
tent, it was his duty to cancel the inrolment-thereof from which part of his 
office he had his name. I ſay if the caſe was clear in law, and there was no 
controverted matter of fact; for, if this latter was the caſe, he could not try 
it, he being antiently but an officer of the curia regis, and not a judge; and 
therefore-unqualified to ſummon a jury. The rule continued the ſame. af. 
ter the ſeparation of the courts, and his becoming a judge; principally, as I 
conceive, for the preſervation of the common law, and that birth-right of 
Engliſhmen, the trial by jury. For, as the chancellor was almoſt always, 
in thoſe days, an eccleſiaſtic, and conſequently ſuppoſed more attached to 
the civil and canon lau, there might be danger, if he was ſuffered to try 
matter of fact himſelf, he might introduce a new method of trial. When, 
therefore, the cauſe was heard upon a demurrer, that is, the facts admitted of 
both ſides, and only the law in diſpute, he gave judgment; but if they 
came to iſſue on a fact, he muſt carry the record over to the King's Bench, 
who ſummoned the jury, and gave judgment on the verdict. 


Axornxx branch of his juriſdiction was with relation to the inquiſitions of 
office. There are many officers whoſe duty it is to take care of the profits 
and revenues of the king, and to that purpole they are ſworn in the-Exche- 
quer; ſuch as eſcheators, ſheriffs, and others, whoſe duty it is to make en- 
quiry what the king is entitled to in their reſpective limits, whether lands or 
chattles, or by what title. For this purpoſe they are to ſummon juries, and 
to return the verdicts found to the court of the revenue of the Exchequer, in 
order that that court may take care of the king's rights. Theſe were called 
inquifitions, or enquiries, of office, as proceeding from the duty of an officer that 
made them. But theſe officers being negligent in the performance of this 
their duty, it became ſometimes neceſſary, and afterwards cuſtomary to 
quicken them, by iſſuing writs for this purpoſe; and theſe writs iſſued out 
of Chancery, the Oficina Breviam ; and then, that it might be ſeen they were 


properly obeyed, the return of the inquiſition was made into the court that 
iſſued 
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iſſued the writ, and thus, the Chancery gained x juriſdictzon in chis point, 
and became an afſiſtant to the Exchequer in the matters of the king's teve. 


nue; not indeed in the ee eee een 
ming ' 


aner che Engliſh law, chat nothing can paſs from the king 


to a ſubject but by matter of record, which maxim was not only advange. 


ous to the royal eſtate, as preventive of perſons getting grants by ſurprize, 
but alſo advantageous to the ſubje& in the firmneſs of his title, when 
once he had obtained it. And, on the contrary, the regular and equal way 
of reſtoring poſſeſſions to the crown was by record alſo, that is, by inquiſi- 
tions finding the king's title returned, as I have mentioned. But -az the 


. verdicts taken in theſe inquiſitions may be erroneous, and detrimental to 


another perſon, by finding what was really his property, to have been the 
property of another, and to have accrued to the king by forfelture or 
eſcheat; and as, regularly, by another maxim of law, there is no averring 
againſt or conteſting a record, it was neceſſary that the bare return of inqui- 
ſition into Chancery ſhould not be final and concluſive, but that time 
ſhould be given to any that thought himſelf affected to claim his right. 
Hence a month's time is given by ſtatute, after the return of the inquiſi- 
tion, in which any perſon may come in and #raverſe the office, that is, 
conteſt the validity of it. And here the chancellor is judge, in the ſane 
manner as in the repeal of letters patents, that is, if the ſubject of the con- 
rroverſy depends merely upon matter of lav; but if the parties come to an 
iſſue on matter of fact, he cannot try it, for the reaſon above given, but it 
mult go to the King's Bench. 


9 ; * 


AnoTnex branch of the judicial buſineſs is the hearing of petitions to 
the king for juſtice in his own cauſes, No man, by the feudal of our law, 
can bring an action againſt the king. For the charging him with wrong 
doing would be a breach of fealty. The king cannot, by our law, do 
wrong; but yet, from the multiplicity of his occupations, or from his be- 


ing 
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ing miſinformed, the ſubject may ſometimes ſuffer wrong from him. The 
remedy. thereof, in this. caſe, is by humble petition to the king, that he 
would enquire into the cauſe, and do juſtice to the party, which, though - 
conceived in an humbler ſtrain, is as effectual as an action, and muſt be 
tried in this court, the proper channel to convey his majeſty's graces, and 
che king, by his chancellor, diſpenies juſtice to the party. 


AnoTazs branch of the Judicial buſineſs of this court was the proceeding 
in certain caſes againſt perſons privileged, that is, the officers of the court, 
who being ſuppoſed to be conſtantly attendant, were to. be ſued here, as the 


officers. of other courts, were in their reſpective courts. 


LasrLy, this court had juriſdiction with reſpeRt to proceeding upon 7e. 
cognizances, or acknowledgments of obligations taken in this court, which 
being here recorded, and not to be removed, were properly here triable; = 


THERE are ſome other cauſes, proper for the juriſdiction of Chancery, 
which would carry me too far at preſent, I ſhall, therefore, conclude here 
with mentioning one ſtriking difference between this and the other courts, = 
that they ſit only in the times of the four terms, whereas it is open all the 
year. The confining the others ta the terms aroſe from the religion of the 
times, and the inquiſitions of canon law, which forbad courts to be held 
during the ſeaſons of the three great feſtivals, and of harveſt. In obe- 
dience to this law, I may ſay (for the papal power was then very high in 
England), was our Michaclmas vacation ſet apart for the ſolemnization of 
Chriſtmas, the Hillary vacation for Eaſter, the Eaſter vacation for Whit- 
ſugtide, and the Trinity or long vacation, for the uſes, of huſbandry, But 
great would be the evils, if that court which is the Oficina Juſticiæ, the Shop 
of Juſtice, were. to be ever ſhut, Writs, therefore, iſſued hence at all 
times, and:all ſuch cauſes. as, for the public good, cannot brook delay till 
the ordinary times of ſitting of other courts, are here handled in the vaca- 
tions, ſuch as to mention a few, Babeas corpus s and bomine replegiande's, to 

reſtore 
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reſtore perſons impriſoned to liberty, prohibitions to. keep inferior courts 
within their proper limits; and replevins, to reſtore the poſſeſſion of goods 


* , 


Bur the great huſineſs of this court, as a court of common law, was, 
that it was the Oficina Brevium, the ſhop where original writs were pur= 
chaſed by ſuitors, in order to commence their actions. An original writ, 
in the moſt common form, is an order to the ſheriff to ſummon the party 
complained of to do juſtice to, or elſe to anſwer to the complainant in the 
proper court; containing a ſhort deſcription of the complainant's title, and 
the wrong done to him, from whence, in Latin, it is called Breve, and an- 
ſwers to the original citation in the Roman and eccleſiaſtical laws. This, 
and the making out patents, was the principal buſineſs of the chancellor in 
the curia regis, and therefore naturally continued with him after the diviſion 
of the courts. The reaſons aſſigned by Gilbert for having one of theſe ſupe- 
rior courts a public ſhop for juſtice, are three; firſt, that it might appear 
that all power of judicature flowed from the crown; ſecondly,” that the 
crown might not be defrauded of the fines due to it for ſuffering perſons to 
deſert the inferior courts, and to ſue for juſtice immediately from the king; 
and laſtly, to preſerve an uniformity in the law; for theſe writs being made 
out in one-conſtant form contributed greatly thereto, being both a direc- 
tion to the judge, and a limitation of his authority. 


ORIGINALLY, the chancellor heard the complaints of the perſon injured, 
and formed a writ according to the nature of the caſe, but as, among a rude 
military people, little verſed in commerce, and the variety of tranſactions that 
attend it, the complaints of the people were confined in a narrow comptf, 
it but ſeldom happened, after ſome time, that there was occaſion for mak- | 
ing a new writ, in a form different from what had been uſed before. Theſe 
forms, therefore, were collected into a book of our law, called the Regifter, 
the antienteſt book of our law; and the making them out, being now mat- 
ter of courſe, nothing more than copying out the old terms, inſerting the 
proper 


* 
* 
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proper names of perſons, and places, and the chancellor's buſineſs encreaſ- 
ing, became devolved upon the chancellor's clerks, the Clerici, as they 
were antiently, or the Maſters, as they are now, called, of Chancery; and 

they were reſtrained from making out any of a different form from thoſe 
in the Regiſter. However, as, in proceſs of time, caſes would happen which 
none of the forms in that book would ſuit, and it was looked on as the 
corner-ſtone of the law, the chancellor could not of himſelf venture to 
make out new and unuſual writs, but referred the complainants, in fuch 


caſes, n 


Tarsz id afterwards growing too frequent, and interrupting the 
public buſineſs, it was found neceſſary to enlarge the power of the Maſters 
of Chancery, and to give them a qualified power of forming new writs. 
This was done by the ſtatute of Weſtminſter the ſecond, cap. 24, in Ed- 
ward the Firſt's reign ; it runs thus: Quotiescungue de cœtero evenerit me can- 
cellaria, quod in uno caſu reperitur breve, & in confimili caſu cadente ſub eodem 
jure, & fimili indigente remedio, non reperitur, concordent clerici de cancellaria 
in breve faciendo, vel atterminent querentes in proximum parliamentum, & ſeri- 
bantur caſus, in quibus concordari non poſſunt, & referant eos ad proximum par- 
liamentum, & de conſenſu juriſperitorum fiat breve ne contingat de catero, quod 
curia domini regis deficiat conquerentibus in juſtitia perguirenda; which laſt 
words, ne contingat, &c. gave a handle, as I ſhall ſhew hereafter, to this 
court to erect their equitable juriſdiction. 


We ſee how this power given to the Maſters was limited: it muſt be 
exerciſed only in caſes parallel to ſuch as there was a remedy already pro- 
vided for; all the Maſters muſt agree in the form of the new writ; and the 
remedy muſt be the ſame as was in the ſimilar caſe in the Regiſter. To illuſ- 
trate this by the example of the firſt writ formed by the Maſters upon this 
ſtatute, and which therefore, by way of eminence, is called a writ, in con- 
ſimili caſu. The ſtatute of Gloceſter ordered the Chancery to form a writ for 
the relief of the perſon in reverſion, where a tenant in power had aliened her 
X x dower, 
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dower. The writ was accordingly framed, and inſerted in the Regiſter. 


Now, by virtue of this ſtatute of Weſtminſter, the Maſters framed the writ 
iu caſu conſimili, in favour of the perſon in reverſion, where a tenant by the 
courteſy, or tenant for life, had aliened, he being equally damaged as the 


former caſe. But though this was particularly called @ writ, in caſu con- 
fimili, there were many others formed by virtue of this ſtatute, ſuch as for 


various kinds of treſpaſſes unknown in former ages, and actions upon the 
caſe, ſo frequent in theſe our days, and ſo called, becauſe the writ is 
formed according to the circumſtances of the caſe, and not upon the old 


forms continued in the Regiſter. 


Tuis new employment of Maſters in Chancery, and the buſineſs of the 
court encreaſing, created a neceſſity of erecting new officers, to make out 
the brevia de curſu, namely, thoſe in the Regiſter, who were therefore called 
Curritors. The chief of the Maſters is Keeper of the Rolls of this court, which 
was formerly a part of the chancellor's buſineſs; and he is therefore called 
Maſter of the Rolls. For ages paſt, ſince the Equity buſineſs multiplied in 


England, this officer has been there, in matters of equity, an aſſiſtant 


judge to the chancellor, but his decrees are liable to a rehearing, and to be 
reverſed by the chancellor. But in this kingdom, the office hath. not had 
any judicial authority annexed to it, | 


LECTURE 
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LECTURE XXXIV. 


HE next of the ſuperior courts, is the Common Bench, or Common Pleas, 

as it is more commonly called, being the proper court for the deter- 
mining ſuits between ſubjects, wherein the king is not concerned; and upon 
the multiplication of buſineſs in the curia regis, it was ſeparated from it, for 
the more ſpeedy and eaſy diſpatching the affairs of the people. As in the 
very old times the king often ſat in perſon in the curia regis, and that he 
might have an opportunity of ſo doing when he pleaſed, that court always 
followed the king wherever he went within the Kingdom of England; and 
in thoſe days it was cuſtomary for the kings to take progreſſes; and reſide 
in the different ſeaſons of the yeat in different parts of the kingdom, as we 
ſee, by the variety of places where the parliaments were held in old times, 
The ſame practice of the courts and the records following the perſon of the 
king continued in France longer than in England. For when king John 
was taken by the black prince at the battle of Poictiers, the antient records 
of that kingdom were loſt, and there are ſcarce any now remaining there, 
of what had paſſed previous to that time, except enrolments made ſince, of | 
the antient charters that were in the hands of the ſubjects. 


Bur in England the conſtant removal of the courts was found very bur- 
denſome to the people, who had ſuits much earlier. For their eaſe, there- 
fore, it was enacted in Magns Charta, that communia placita non ſequantur 
curiam noftram, ſed $eneantur in aliguo certo loco; that the Court of Common 
Pleas ſhould: no longer be ambulatory, but held in one certain place. 
Weſtwinſter was the place fixed upon, and there, if we except ſome occa- 
ſional removals, on account of epidemical ſickneſſes, hath it been held ever 

X x 2 ſince. 
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fince. And in long ſpace of time after, the other courts became, though 
not in purſuance. of any. poſitive law, fixed there alſo. By their becoming 
ſettled in a certain place, one great inconvenience, beſides the hardſhips on 
the ſuitors, was avoided, namely, the loſs and imbezzlement of the records 
by theſe frequent removals. For it is very remarkable, that there is not a 
record remaining of the times previous to the fixing of the courts, not even 
the enrolments of the acts of parliament themſelves, except a few, and > 
very few, of the court of Exchequer, which, concerning the king's revenue, 
were more carefully preſerved. 


Bur the greateſt advantage that attended this change was the improve. 
ment of the law, and, what was a conſequence thereof, the preſervation of 
the liberty of the ſubject. For now it became much more convenient for 
perſons to apply to that ſtudy, when they were no longer under a neceſſity 
of removing. And we therefore, ſoon after, find the practitioners of the 
law ſettled together, ſomething in a collegiate manner; and after the diſſo. 
lution of the order of Knights Templars, the habitation of theſe latter, called 
the Temple, was granted to them for their reſidence and improvement. 
Here, they continued to confer the degrees of Apprentices, or Barriſters at 
law, and Sergeants at law, which they had began before, in imitation of the 
bachelors and doctors degrees in univerſities, 


Tux preſervation of the liberty of the ſubject was, as I ſaid before, another 
happy conſequence that reſulted from the fixing the courts, and the uniting the 
profeſſors of the law into one body. For as, about this time the ſtudy of the 
civil and canon laws was eagerly purſued by the clergy in the univerſities, 
and the Engliſh cuſtoms as much depreciated by them as poſſible, and as 
thoſe two laws were founded on maxims of deſpotiſm, and as ſuch, encoura- 
ged and ſupported to the utmoſt by the popes, and all kings that aimed at 
arbitrary power, the common lawyers were neceſſitated, for the ſupport of 
their profeſſion, to take the popular ſide of the queſtion, and to ſtickle for 
the old Saxon freedom, and limited form of government, 
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king's diſpenſing. Nay, they carried: their zeal for liberty fo far, as (ſince 
they could not directly, in thoſe days, oppoſe the weight of the civil law) 
to quote the very paſſages of it that were in favour of abſolute power, and 
by their glaſſes make it ſpeak the language of liberty. Thus Bracton quotes 
that text: Quod princips placet, legis babet vigorem; that is, in its true mean- 

ing, the monarch is ſole legiſlator : but Bracton's comment is, id ef, non 
quicquid de voluntate regis temere preſumptum fuerit, ſed quod concilio magiftra- 
tuum ſuorum, rege auftoritatem præſtante, habita ſuper hoc deliberatione & trac- 
tata, reste furrit definitum ; that is, the king is not ſole legiſlator; directly 
_ contrary to the ſenſe of the very text he quotes. And it muſt be allowed, 

to the honour of the common lawyers, that, with the exception of a few 
venal time-ſerving individuals, they have, for a ſucceſſion of ages, proved 
.. eren and to rea- 
— — | 


ects AG Its proper buſineſs, as appears 
from its name, is to take cognizance of all common pleas, that is, all pleas 
that are not pleas of the crown, or at the ſuit of the king. With theſe it 
cannot meddle ; for all actions at the ſuit of the king for criminal matters, 
belong to the King's Bench, as thoſe for his revenue do properly to the Ex- 
chequer. But it hath juriſdiction, and that univerſally, throughout En- 
gland, in all civil cauſes, whether real, perſonal, or mixt; the diſtinction of 
which it will not be amiſs juſt to point out. 
4 | 
RAL aliens are thoſe that are brought to recover land itſelf, where the 
claimant has a right to an eſtate in it for life at leaſt; and theſe, until with- 
in theſe two hundred and fifty years, were the only ones uſed for that pur- 
poſe z but, ſince that time, they are gone almoſt entirely out of uſe, on ac- 
count of their nicety, their delays, their being concluſive ; and their place ſup- 
plied by mixed actions, which are eaſier, ſhorter, and may be tried again. 15 . 
However, Nai 
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However, if any one was inclined, at this day, ne this 
is the court to bring it in; and therefore all common recoveries, which anti- 
ently were, and {till carry the form of, real actions, are ſuffered in chis 


PzrSONAL actions are thoſe that are brought for the recovery either of 
ſome duty, or demand in particular, or of damages for the non - performance 
of ſome promiſe or contract, entered into, or laſtly ſuch as are brought by 
a man to recover a compenſation in damages, for ſome injury ſuſtained in 
his perſon—or property. To give but one or two inſtances: of theſe laſt : If 
my ground is treſpaſſed on, if my perſon is aſſaulted, my reputation injured, the 
remedy is by the perſonal actions of rreſpaſs, aſſault & battery, or flander. All ac- 
tions for breach of covenants are. hkewife perſonal actions; for, by the common 
law, damages only are recoverable thereon, and the party is not obliged to per- 
formthe covenant. Wherefore, if a nian chuſes rather to have his covenantper- 
formed than receive a ſatisfaction in damages, he muſt go into a Court of 
Equity, which will oblige a man to perform in ſpecie, what he hath ſpeci- 
fically engaged to perform, if the performance is poſſible. This court, 
therefore, being the proper court for perſonal actions, fines of lands are 
levied here; for they are 8 actions, founded on a fictitious breach of 
covenant. | . 


M1xep actions are deſigned for the recovery of a ſpecific thing, and alſo 
damages, and conſequently partake of the nature both of real and perſonal 
actions. For inſtance: if tenant for life, or years, or at will, commits 
waſte, he forfeits to the owner of the inheritance the place wherein the 
waſte was done, and treble damages. The ation of waſte, therefore, being 
brought to recover both, is a mixed action. The action of gefment 
alſo, which was originally proper to recover damages for being put out of 
| a leaſe for years, but is now the common remedy, ſubſtituted in the lieu of 
teal actions, is now of the ſame nature; becauſe" both the land itſelf, and 
damages for the wrong are recovered. 

THESE 
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Trex three kinds of actions are properly; the bufineſs of this court, 
though, as to the two laſt, actions perſonal, and mixed, the courts of 
King's Bench and Exchequer have, by i&ions, gained a concurrent juriſdic- 
tion with this court; the King's Bench, by ſuppoſing the defendant to be in 
the cuſtody of the marſhal thereof; and the Exchequer, by ſuppoſing the 
plantiff to be a debtor to the king, 


Tur proper way of founding the juriſdiction of this writ is by a writ out 
of Chancery, returnable hither, either to begin a cauſe originally here, or to 
remove one depending in an inferior court not of record ; but, in ſome caſes, 
they proceed without any writ from Chancery, as in cauſes brought by or 
againſt an officer of the court, and likewiſe, in granting prohibitions to other 
courts that attempt to enlarge their juriſdictions. — 


Beroxz I conclude, I muſt obſerve, that this court, though one of the 
four high courts derived out of the curia regis, is not, however, ſupreme, 
but ſubordinate to the King's Bench. For judgments given therein are re- 
verſible in the King's Bench, by a writ of error iſſuing from the Chancery, 
fuggeſting the king's being informed that manifeſt error has intervened, 
and commanding the record to be tranſmitted into the King's Bench; the 
judges belonging to which, upon the face of it, and nothing elſe, are to affirm 
or the judgment; for the error muſt be manifeſt; and no error in 
* but error only in point of, law can be averred againſt a re- 
cord. 


Tus loweſt in rank of the four great courts, though from antient times 
one of the greateſt importance, is the court · of Exchequer, whoſe buſineſs 
was to collect in the ſeveral debts, fines, amerciaments, or other duties or 
properties belonging or accruing to the king, and likewiſe, to iſſue money 
by his orders; and this court being originally ſolely erected for the king's 

profit, 
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profit, is the reaſon, I preſume, why it is held in rank the loweſt zyit being 
more honourable to the crown to give precedence of rank, to thoſe. courts 
chat were intended for the adminiſtration of juſtice to the ſubject, above 
that which was intended merely for the king's temporal advantage... Be- 
ſides, this court was, in its original, diſtinct from the curia rexis, theitreaſu- 
rer being the judge in this, as.the juſticiarius Age was in dhe others, and. 
therefore, it was regular, that the Chancery, and Common Pleas, as; having 
been once part of the ſupreme court, ſhould. take place before this. Its 
having been originally a diſtin& court, accounts for its independency.an.the 
King's Bench; for, no writ of error lies from it to the King's Bench, as doth 
from the Common Pleas, but its errors are rectified in n ba 


#1134 ii 


Tuis court, as well as the Chancery, hath, caoperly n 96705148 
one, ordinary; proceeding according to the ſtrict rules of the common-law; 
the other, by equity; for, as it is the king's duty to render juſtice with mer- 
cy; ſo, in this court, the rights of the king are not always exacted with ri- 
gour; but, on circumſtances of reaſon and equity, may be mitigated, or dif- 
charged. The court of common law in this court had, antiently, much 
more buſineſs than of late. Originally, whilft the royal demeſnes were un- 
alienated, they had the ſetting of them for years; but, afterwards, people 
chuſing rather the authority of the great ſeal, took them in Chancery. That 
court, as I mentioned when treating of it, had likewiſe gained the returns 
of inquiſitions of office, and had alſo gained by act of parliament, the com- 
poſition of forfeitures, for the king's tenants in capite aliening their lands 
without licenſe; which, otherwiſe, would have belonged to this court. 
The erection of the Court of Wards, alſo, by Henry the Eighth, took off that 
branch of its juriſdiction; and the aboliſhing of the military tenures by 
Charles the Second took away the buſineſs of calling in their fruits. The 
erecting the office of the Treaſury, as diſtin, for the iſſuing of money, had 
the ſame effect; but above all, the erecting new juriſdictions, and appoint- 
ing new judges to try cauſes relative to the new taxes, as the n. 
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nr to conſider the nature and extent of their preſent 
juriſdiction. Here then are ſworn the ſheriffs, and other officers concerned 
in the king's revenue and duties; and here they are to return, and make up 
their accounts. Here, likewiſe, the king ſues his debtors, or even the debtor 


of his debtor (for ſo far his prerogative extends); and here alſo, for enabling 


his debtors to pay him, they are privileged to ſue their debtors; an allow- 
ance that hath grown up by degrees to extend the juriſdiction of this court, 


and to make it concurrent with the Common Pleas. For it is only alledging, 


(and this they will not allow to be traverſed, or denied) that the plaintiff is 
the king's debtor, and the buſineſs is done. The court acquizes-an immedi- 
ate juriſdiction. The ſame allegation is likewiſe neceſſary, when a ſuit of 
equity is commenced in this court: for otherwiſe, the ſuit would, on the 
face of it, appear to belong to Chancery. I need ſcarce obſerve, that. the 
officers of this court are to ſue and be ſued here; for that is a privilege com- 
mon to the officers of all the courts,. ariſing from their perſonal attendance. 
Here, likewiſe, the king's attorney general exhibits informations, for con- 
cealment of cuſtoms and ſeizures, informations upon penal ſtatutes, where 
there is a fine due to the king, forfeitures and breach of covenant to the 
king; likewiſe all informations for intruſions, waſtes, ſpoils or encroach- 
ments on the king's lands; in general, where the crown ſuffers in its pro- 
fits, b 


Ix this court of common law, the Barons of the Exchequer only are judges, 
and are called Barons, becauſe antiently none were judges there under that 
degree. In the Court of Equity, the chancellor of the Exchequer is joined 
with them, though it muſt bę owned this officer hath ſeldom, of late years, 
ated either in England or Ireland, in his judicial capacity, and it hath 
been conſidered little more than as a great lucrative. place, Errors ia this 
court are not, as J obſerved before, redreſſed in the King's Bench, as thoſe 

Yy | of 


© 
WS : ——— — Amt. - - 2 
— cc I. — — 8 2 Jt — 
* a. wi * * = _ = —_—_ my” . — 
a * - — — — - + — 
TI. I 4 2 — 2 3 — 4 - 
5 7 2 — £ - "BE 2 * . 
— 2 C 8 = I o — — 


— 


I. * * 
11 
4 Ph 
5 
rig 
ww} 
Y 44 
1 
8 
1h 
[4 


= 
þ 


346  LECTURE'S en rar Lz67. 34. 
of the Common Pleas are, but in another- court, called the Exchequer 
Chamber, conſiſting of the lord chancellor, lord treaſurer, und chief 
judges. | | 


Tuxxx is another court of Exchequer Chamber in England, though we 
have none ſuch in this kingdom, erected 27th Eliz. and compoſed 
of the judges of the Common Pleas and barons of the Exchequer,” in 
which lies a writ of error from the King's Bench, to reverſe judgments in 
certain ſuits commenced there originally. Into this court are frequently 
removed, or adjourned from any of the other courts, cauſes that are of a 
new impreſſion, and attended with difficulty, or even ſuch' concerning 
which the judges, perhaps, entertain no great doubts, but 'are new, and 
attended with extenſive conſequences; and this, for the more ſolemn 
determination, that all the judges of all the courts might be conſulted about 
eſtabliſhing a new precedent. Antiently fuch cauſes were adjourned into 
parliament, but the legiſlative buſineſs of that high court encreaſing, * 
court was ſubſtituted for the above purpoſe of conſultation. 

To finiſh this account concerning the ſuperior courts at once, it will be 
proper to ſay ſomething of the ſupreme judicature of all, -that of parlia- 
ment. Antiently, as I have frequently obſerved, all cauſes but ſuch as 
concerned the king or peers, or thoſe that were of great difficulty, or fuch 
as juſtice could not be expected in by law, were diſpatched in the country 
courts, the reſt by petition to the king in parliament, or in the intervals 
thereof, in the curia regis, which originally was but a committee thereof, 
appointed by the king. Hence matters determined there, were ſubject to 
a review in parliament; writs of error from the King's Bench returned 
there; and when the Equity courts grew up, appeals from the Chancery 
and Exchequer in matters of equity. This power of judicature is pe- 
culiar to the lords (for the parliament conſiſted at firſt only of them, and 
when the commons were introduced, they ſat in a diſtin houſe) and the 
parliament hears at preſent only matters that come from other courts by 


appeal, 


Lect: 34. LAWS or ENGLAND. = 
appeal, or by writ of error, which is in the nature of an appeal, and no 
cauſes originally, It is- true that, for a long time after the diviſion of the 
courts, many cauſes by petition were brought into parliament in the firſt 
inſtance z but theſe being generally referred to the courts below, the prac- 
tice ceaſed, and would not now be allowed. For a long time accuſations 
againſt peers were originally admitted, but at preſent, and for this long: 
time, indictments found below are required before a peer can be tried; nor 
can the trial of peers by impeachment in parliament be conſidered as an 
original trial, for the commons are conſidered as the grand inqueſt or grand 
jury of the whole nation, and therefore an impeachment by them is not only 
equivalent to, but has and ought to have greater weight than any indict- 
ment by any private grand jury. | 


In this judicature of the lords, an impeachment there, is one ſingularity; 
an exception to the grand rule, that every man is to be tried by his peers, 
and that is, that a commoner impeached by the commons ſhall be tried by 
the lords. The reaſon of this proceedure ſeems to be,. that all the com- 
mons of England are fuppoſed parties to-the accuſation, when their repre- 
ſentatives have accuſed him, and it might be dangerous to truſt his life 
with a common jury ; but the lords are ſtrangers to the charge, and it is 
their intereſt to controul the commons, if. they proceed. with too great. 
violence. 
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AV INC, in a general manner, run through the juriſdictions of the 

ſeveral great courts of the kingdom, which were divided from each 
other about the time I am now treating of, though the diyiſion was not 
compleated, nor the ſeveral limits exactly adjuſted till ſome time after, I 
ſhall proceed, in a ſummary way, with the few remaining obſervations I 
have to make, with reſpe& to the ſtate of the law during the reign of 
Henry the Second. And the greateſt and moſt remarkable of theſe was 
his diſpute with Becket, archbiſhop of Canterbury; a conteſt attended with 
the moſt fatal effects, and which makes up a conſiderable part of the civil 
hiſtory of that reign. The particular circumſtances that attended it, and 
the many turns it took, I ſhall not dwell on; but, as it aroſe from the 
claſhing of contrary laws, I ſhall briefly lay open its ſource, and give an 
account of the events. 5 


From the year of Chriſt one thouſand, the popes had every day been 


.encreaſing their power, and extending their pretenſions. They ſet them- 


ſelves up, at firſt, as protectors of the clergy, who really had been op- 
preſſed by the temporal princes, and in order to attach them more firmly 
to their intereſts, they made canons in councils ; and publiſhed decretal 
epiſtles, by their own ſole authority; which, in thoſe days of ſuperſtition, 
were too readily received as laws ; all tending to depreſs the civil power, to 
raiſe the eccleſiaſtical on its ruins, and, in ſhort, to pave the way ſor mak- 
ing the pope ſupreme monarch of the world, in matters temporal as well as 
ſpiritual, The emperors, however, ſtickled hard, on the other hand, to 
ſupport their rights, and particularly to maintain to themſelyes the nomima- 


tion of the popes, as well as of other biſhops, which the popes had transferred 
to 
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to the people of Rome firſt, and: afterwards to the clergy alone; ſo that, 
tor a good part of this time, there was a ſchiſm in the church, and two 
popes in being, the one named by the emperor, and the other elected; and 
I obſerved before, William Rufus kept himſelf independent by acknow- 
ledging neither, and was abſolute maſter of the church. However, the 
popes that were elected, generally gained ground. They had the majority 
of the clergy on their ſide, and indeed, moſt of the ſovereign princes of Eu- 
rope, who were jealous leſt the emperor, under pretence of being ſuccefiar 
to the Romans, might arrogate a ſuperiority over them. 200 


Ir is ſurprizing, yet very true, that, in theſe conteſted times, the papal 
power was puſhed very near its greateſt height. The materials, indeed, 
were formed and collected ſome time before. A multitude of fiftitious 
decretal epiſtles had been forged in the names of the antient popes, ſo early 
as from the year 800, all tending to exalt the biſhop of Rome, as head over 
the church univerſal; but theſe were not as yet generally known and re- 
ceived as laws, the church being hitherto governed by collections of canons 
made by private perſons, out of the canons of the general or provincial 
councils and ſayings of the fathers. But in the reign of our Stephen, the 
mighty fabrick began to be reared, and to take a regular form. Gratian, a 
Roman courtier, undertook to make a new compilation of eccleſiaſtical laws, 
and publiſhed it under the name of Decretum, which is now the firſt volume 
of the canon law. This is a motely compoſition, digeſted under diſtinct 
heads or titles, of rules and deciſions, collected from the ſayings of the 
fathers, canons of the councils, and, above all, from the decretal epiſtles 
of the popes, (the modern ones real, the antient ones forged) and was put 
together principally for the two great purpoſes of aggrandizing the ſee of 
Rome, and exempting the clergy from lay- juriſdiction. And, for that pur- 
poſe, not only forged epiſtles and canons have been inſerted in it, but the 
real canons and writings of the fathers have been, in many places, falſifed, 
by adding or omitting words as beſt ſerved the purpoſe propoſed ; and that 
this is the caſe of Gratian's work, the learned Papiſts themſelves confeſs, 

in 
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in many inſtances, However, in that ignorant age, it paſſed eaſily all ſor 
genuine. But the popes, wiſely conſidering that, if it was canvaſſed, it 
would not bear a ſtrict ſcrutiny, never choſe to give it an authentic teſti. 
mony of their authority, but contented themſelves with authoriſing it to 
be read in univerſities. In the interval I have mentioned, the popes began 
to turn their ſpiritual arms of excommunication or interdict, that is, forbid- 
ding the adminiſtration of divine offices, except in articulo mortis, in a 
country or diſtrict, to temporal purpoſes, and the ſupport of their gran- 


deur. | 


Ox this ſtate of affairs happened the quarrel between the archbiſhop and 
Henry, which embroiled him with the pope, embittered his life, and was 
attended with conſequences that brought him to the grave with ſorrow. At 
this time there were two popes, Victor, confirmed by the emperor, and 
Alexander, the moſt enterpriſing pope the world had yet feen, ſupported by 
the king of France. Had Henry followed the example of William, and ac- 
knowledged neither, he might have kept both in awe, and yindicated the 
rights of his crown with ſucceſs. But he was prevailed upon by Lewis of 
France to recognize Alexander, who was afterwards made an inſtrument of 
humbling Henry, of whoſe power that monarch was jealous. For his ex- 
treme partiality and ſeverity is, in part, to be aſcribed to the influence of 
his protector, as well as to his zeal for eccleſiaſtical immunities, ' Theſe 
immunities had grown to an exceſſive height, and, under the pretence that 
no man ſhould be twice puniſhed for one offence, the biſhops took care to 
inflict penance on eccleſiaſtical offenders, and: then refuſed to ſuffer them 
to be tried by the laws of the land; ſo that the moſt. profligate ruffians 
crowded into the lower order, and committed: with impunity (except pe- 
nance, or rather, a pecuniary commutation for it) what murders, rapes, . 
and robberies, they thought fit. Henry was ſenſible of thoſe enormities, 
and, in hopes of curing them, by the aſſiſtance of one highly obliged to him, 
got Becket, who was lord chancellor, his favourite, and indebted; to him 
for his grandeur, promoted to the ſee of Canterbury. But he ſoon found 


how 


LzecT. 38. LAWS or ENGLAND. 351 


how much he was miſtaken in his man. Becket had been bred in his 
youth in the ſtudy of the eccleſiaſtical laws, and, though he had in all 
things, hitherto complied with the king for his advancement, was, at the 
bottom, ſtrictly attached to his order and its privilege, and reſolved, at 
whatever price, rather to extend than dimiaiſh them. 3 


To dazzle the people, he threw aſide the pomp and expenſive life of a 
courtier ; and-afſumed. the character of mortification and ſanctity. He be- 
gan by reclaiming the eſtates belonging formerly to his ſee, though they had 
been aliened by his predeceſſors, with the conſent of their chapters, and 
upon valuable conſideration ; and this under pretence of a canon, mate a 
year or two before by Pope Alexander, in a packed council at Troyes in 
France; which was plainly faying, that an eccleſiaſtical canon might repeal 
the laws of any country, and ſubvert its conſtitution. He made an attempt 
likewiſe on the patronages of laymen, and appointed a parſon of a church, 
which belonged to one of his own tenants, and afterwards excommunicated the 
parſon for turning this perſoh out, athough he was the king's tenant in capite ; 
and. ſuch, by a law of the Conqueror, were forbid to be excommunicated 
without the king's leave, under the penalties of treaſon. This was a very 
neceſſary law; as otherwiſe a biſhop might, by his ſentence, deprive the 
king of his ſervice, of that of as many of his military tenants as he pleaſed. 
However in this point, when he found he was in danger of 2 pfoſe- 
cuted on the law, he relented, and abſolved the gentleman. 


H1s Wade ene alſo in the moſt ſhameful man- 
ner. A lewd clerk had debauched a young lady, and afterwards publickly 
murdered her father, and this criminal was refuſed to be given up to be 
tried. Another was guilty of ſacrilege, in ſtealing a ſilver chalice out of a 
church, and Becket would not ſuffer him to be tried by the laws of the land. 
However, as the offence concerned the church, and was therefore of a very 
heinous nature, he tried him hiniſelf; and having found him guilty, brand- 
ed him with a hot iron, in defiance both of the Engliſh and canon laws, 

neither 


r — 
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neither of which allow ſuch puniſhments to an eccleſiaſtical judge. But he 
knew he was too faithful a ſervam to the Pope, to be TT to an account 


even for making free with his own law. 


Henxy, finding it neceſſary wie the prelate's career, ſummoned an aſ- 
ſembly of the biſhops, and demanded of them that they ſhould degrade all 
eccleſiaſtical murderers, and deliver them over to the ſecular arms. At firſt 
the majority ſeemed to think this a reaſonable propoſal, as they muſt, in 
the firſt place, find him guilty before he was to be given up. But Becket 


brought them over, by repreſenting: that, by the canon law, they were not 


to be conformed in matters of blood, and that their delivering over any cri- 
minal to capital puniſhment would be infringing thereof. They therefore re- 
fuſed the king. He then demanded whether they would obſerve the laws 
and cuſtoms of the kingdom. Their anſwer was, in all things that did not 
interfere with the rights of their order. The king left the aſſembly in 
wrath, and at length, Becket was, by the intreaties of the other biſhops, 
and even of the Pope's legate, who knew his maſter, being embroiled 
with the antipope, was not able, at this time, to ſupport him, prevailed 
with to wait on the king, and promiſe to obſerve the laws of the land with- 
out any reſervation. 


Henxy, ſenſible that ſuch a general promiſe, when particular facts aroſe, 
might be explained and evaded, was reſolved that the limits of the eccleſiaſ- 
tical juriſdiction ſhould be aſcertained in ſuch a manner as would leave no 
room for ſubterfuges ; and to that end called a parliament at Clarendon, 
wherein Becket and the biſhops ſwore to obſerve the laws there made, called 
conſtitutions, as new laws, but declared to be the old laws of the realm. 
Theſe conſtitutions were in number ſixteen. I ſhall mention a few of the 
principal, in order to give a notion of the points of juriſdiction then conteſted 
between the ſpiritual and lay courts. Firſt, then, it was declared, that 
ſuits about preſentations to livings belong to the king's courts ; that clergy- 
men ſhould be tried for temporal crimes in the temporal courts, and that, 

11 


£ 
3 
| 


if they pleaded guilty, or were convicted, they ſhould loſe the ecclefiaſti- 

cal privilege ; that no clergyman ſhould quit the realm without the king's 
licence, nor attain it, without giving ſecurity to attempt nothing to the pre · 
judice of the king or kingdom; that no immediate tenant, or officer of the 
crown, ſhould be excommunicated without the king's licence; that appeals 
in eccleſiaſtical cauſes ſhould be made from the arch-deacon to the biſhop, 


A from the archbiſhop to the king. 


Tuns indeed was ſtriking at the root of the Pope's faqwemacy, bas 
his profits too. It was in truth declaring the king ſupreme head of the 
church as to juriſdiction; next that all that held eccleſiaſtical dignities by 
the tenure of baronies, ſhould do the duty of barons, and among the reſt ſic 
in judgment as barons, however with this favourable allowance to them, in 
conſideration of their being bound by the canon law, that they might retire 
when the queſtion was to be put about loſs of life or limb; likewiſe that no biſh+ 
op, or abbot, ſhould be elected without the king's conſent ; nor, when elec- 
ted, be conſecrated till they had firſt done homage and fealty ; that the ſpi- 
ritual courts ſhould not hold plea of debts due upon oath ; and laſtly, that 
the ſpiritual and temporal courts ſhould mutually aid OD 
their ſentences into execution, 


Sven were the moſt material of the famous conſtitutions of Clarendon 


drawn from the antient practice, and law of the kingdom, which the Pope 
afterwards declared null and void, as contrary to the rights of the holy. 
church ; which was plainly afſuming the ſupreme legiſlature in every thing 
that had the moſt diſtant relation to a church, or a churchman. But Becket, 
who had ſworn to obey the old laws only, for fear of perſonal danger at that 
time, did not wait for the Pope's condemnation of them, but inſtantly 
ſhewed he was reſolved to diſobey, by enjoining himſelf penance, and ab- 
ſtaining from officiating till he could obtain the Pope's abſolution. Henry, 
provoked to the uttermoſt, was now reſolved to cruſh him. He called 


him to an account in parliament for all the king's moneys that had paſſed 
Z 2 through 
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through his hands while he was chancellor, and for ane thouſand marks he had 
lent him; demands that the king had never intended to have made, but for 
his refractorineſs; and which he well knew he was not able to pay, having 
n them in high living. 


Taz archbilhop-reſolred to ſtand out to extremity: he offered a moſt 
wonderful plea in a cauſe merely civil, that of debt, viz. that his being made 
archbiſhop of Canterbury had diſcharged him of all former accounts and 
debts, and appealed, even in this purely civil cauſe, to the Pope. When 
reproached with contravening the conſtitutions of Clarendon, contrary to his 
cath, he broached another curious maxim, that, in every oath a clergyman 
could take, there was a tact ſalvo for the rights of his order; he forbid 
the biſhop to ſit in judgment upon him, under pain of excommunication. He 
would not hear his ſentence, but told the peers that he was their father, and 
they his children, and that children had no right to fit in judgment on their 
father. He then departed, in contempt of the court, and went over to 
France, where he was kindly received by that king; and the Pope avowed 
and encouraged him in all the extravagances he had advanced, received his 
appeal, and annulled all ſentences againſt him, EXD 


However, as the ſchiſm was not yet ended, he kept him in for ſome 
time from proceeding to extremities; but as ſoon as the danger was over, 
the Pope ſuffered him to thunder out his excommunications againſt all the 
miniſters of the king, and all that obſerved the conſtitutions of Clarendon, 
The king himſelf, indeed was ſpared, and the kingdom was not, ' on this oc- 
caſion, laid under an interdit; a circumſtance then much apprehended, 
The king, on the other hand, enacted, that no appeals ſhould be made to 
the archbiſhop, or Pope; that the lands belonging to Becket ſhould be con- 
ſiſcated; that the clergy who reſided abroad ſhould return in three months, 
or forfeit their benefices; and that no letter of interdi&t ſhould be brought 
into England, the penalty of which laſt was afterwards made the ſame of 
treaſon, 
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Tux king was not a little uneaſy at the apprehenſions of perſonal excom- 
munication, or of an interdict's iſſuing, as he obſerved the cenſures already 
paſſed had but too much influence on the weakneſs of many of his ſubjects. 
He therefore, to ward the blow, had recourſe to negotiation, which the 
Pope readily admitted, who feared, on the other hand, from the popularity 
of Henry's, and the unpopularity of Becket's conduct, that his eccleſiaſti- 
cal thunders might be lighted in England. He contrived however, in the 
interim, to embroil him with the king of France, and other powers on the 
continent. Matters continued on this footing for ſome years, in a train of 
negotiation, in the courſe of which the moderation of the king and the inſo- 
lence of the archbiſhop were equally remarkable, till, at length, the former, 
finding the Pope had trod down all oppoſition, and that his own intereſt 
was on the decline; was obliged, I may ſay, to ſubmit; for he was reconci- 
led to Becket; engaged to reſtore his and his adherents effects, and to ſuf- 
fer him, to return to England, which he did with the additional quality of 
legate of the Pope; and no mention was made of either fide, of the ſubject 


of the diſpute, 


Bur Becket was reſolved to ſhew the world he had conquered. He be- 
gan the exerciſe of his legatine power by ſuſpending and degrading the 
clergy, and excommunicating the laity that adhered to the laws of the king- 
dom. Nay, he excommunicated two of the king's tenants for cutting off the 
tail of his ſumpter mule; ſo ſacred was the beaſt become. 


Soon after he was murdered at the high altar, in conſequence of a raſh 
ſpeech of the king's; in a barbarous manner, as all, any way acquainted 
with the hiſtory of England, muſt know; and now was Henry compleatly 
at the Pope's mercy. For Becket, dead, ſerved the ſee of Rome, more ef- 
fectually than he ever could have done living. The bloodineſs of the fact, 
the ſacredneſs of the place where it was committed, and the reſolution with 


which he died, filled not only all England, but all Europe, with religious 
2 2 2 horrors. 
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horror. Miracles in abundance he immediately wrought, and he who, by 
many was looked upon as a traitor, was now univerſally eſteemed a faint; 
and a martyr ; and ſo he was to the intereſt of the ſee of Rome. 


In theſe circumſtances Henry was obliged to ſubmit to be judged by the 
Pope's legates, who, at length, abſolved him, on his ſwearing that he had 
not willingly occaſioned the murder, and that he felt great grief and vexa- 
tion on account of itz in which, no doubt, he was fincere. But before he 
could obtain it, he was obliged to promiſe to be faithful to Alexander and 


his ſucceſſors, not to interrupt the free courſe of appeals to Rome in eccleſi- 


aſtical cauſes, and not to enforce the obſervance of evil cuſtoms introduced 
ſince his acceſſion to the throne; for ſo they tiled the conſtitutions of Cla- 
rendon, though they were only declarations of the old law. And thus end- 
ed this famous conteſt, in an abſolute victory on the ſide of the Pope. 
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LECTURE XXXVI 


ENRY'S quarrel with the Pope, terminating in the manner it did, 
neceſſarily - weakened the weight and influence he ever before ſup- 


6 unwearied pains he afterwards took, in redrefling grievances, and making 
eo ſalutary laws, by the advice of his parliament, reſtore him to the conſequence + 

he had loſt. The reſt of his life was ſpent in unfortunate wars with his re- 

bellious children, inſtigated: thereto by artful Philip of France. And the 

pretence was grounded on a-ſtep that Henry had taken in favour of his. chil- 
8 dren, and I may add of his people, that of bringing the crown to a regular 
7 courſe of ſucceſſion, and by that means preventing conteſts upon a vacancy, 
L Hugh Capet, the firſt of the preſent race of French kings, who came to the 
| throne by election, in order to perpetuate it in his family, invented that 
practice which his ſucceſſor followed for near three hundred years, of aſſocia- 
ting the eldeſt ſon; by cauſing him to be crowned in the father's” life- 
time. 


Henzy, who loved his children, and was ſenſible that the not following 
this practice in England had occaſioned the wars between William and Hen- 
ry the Conqueror's ſons, and their brother Robert, as well as 
thoſe between Stephen and himſelf and his mother, crowned his eldeſt fon 
Henry. But the uſe which the ungrateful prince made of his advance- 
ment was to embroil his father, by demanding the immediate ceſſion 
of Normandy, on pretence that, being a king, he ſhould have ſome country 
given up immediately to govern, Upon young Henry's death, the father, 
who knew Richard, with greater capacity, was equally unnatural with his 
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elder brother, reſolved not to give him the ſame pretence to trouble him, 
and refuſed obſtinately to have him crowned; but this refuſal ſerved itſelf 


for a pretext for rebellion, as it gave Richard room to think, or at leaſt to 


pretend to think, that his father intended to diſinherit him, and to ſettle the 


crown on his youngeſt and favourite ſon John. In this rebellion Richard, 


aſſiſted by the king of France, and many of Henry's ſubjects, wiw proba- 
bly ſuſpected Henry's deſign was ſuch as was fuggeſted, prevailed, and the 
father was obliged to engage that his ſubjects ſhould take the oath of even. 
tual allegiance to Richard, and oon ſafter died of a broken en: occa- 
ſroned by the undutiful conduct of every one of his ſons. | 


RicnarD accordingly ſucceeded ; during whoſe reign we 100 little to 


obſerve concerning the laws, the whole time of it being ſpent in a continual 


ſtate of war either in Paleſtine or France. Enormouſly heavy indeed were 
the taxations his ſubjects laboured under, and yet they bore them with cheer- 
fulneſs. For the holy war, and the recovery of the ſepulchre of Chriſt from 
the infidels, no aids could be thought exorbitant; and for his wars after his 
return, he was readily ſupplied out of affection; for the remorſe he ſhewed 


for having occaſioned his father's death, his admirable valour, the injuſtice 


of and the cruel treatment he received in his captivity; and, above all, the 
oppoſition between the perfidious conduct of the French king and his open- 
neſs and ſincerity, endeared him to his ſubjects, made them ſhut their eyes 
on his many failings, and bear their burthens with patience. 


Two things only paſſed in this reign proper for the ſubject of theſe lec- 
tures, the ſteps made for ſettling to the ſucceſſion of the crown, and the 
laws of Oleron. As Richard was unmarried when he ſet out for Paleſtine, 
he theught it proper to prevent, if he could, any doubt that might ariſe, 
in caſe he died without iſſue. There might, in this caſe, be two competi- 
tors, Arthur, the ſon of Geoffry, and his next brother who was dead, and 
John the youngeſt brother, who was living. However clear the point is at 
this day in favour of the nephew, it was then far otherwiſe. For Arthur 

might 
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might be urged the right of repreſentation. He repreſented his father 
Geoffry, that, in all the fiefs in France, the law was in favour of the ne- 
phew; nay, that Glanville, who wrote in Henry the Second's reign in Eng- 
land, as to Engliſh eſtates, declared to the ſame purpoſe; and certain it 
that the general current of opinions at that time tended that way. 


On. the other ſide, it might be ſaid in favour of John's pretenſions, that 
the examples of fiefs could be no precedents in caſe of crowns. Theſe re- 


a . more ſtrictly, a perſon capable of acting in perſon. That this Was 


the very caſe; John was a man, Arthur a child; that, allowing Glanville 
to have laid down the law right, he had made a diſtinction, which comes up 
to this caſe ; for he ſays, the uncle ſhall ſucceed, if the father of the nephew 
had in his life-time been forisfamiliated; that Geofiry had been out of the 
patriæ poteſtas of Henry, by being ſovereign prince of Britany ; that in the 
Saxon times two caſes, for the excluſion of infants, had happened, much 
ſtronger than the preſent ; that when Edmund the Firſt died in poſſeſſion of 
the throne, his brother Edred- ſucceeded, not his ſons ; and though Ed- 
mund Ironſide had been king, yet, after the Daniſh uſurpation ceaſed, his 
brother the Confeſſor was preferred to his ſon, though of full age, whereas 
Geoffry ne: er had the crown; that, ſince the conqueſt, three ſeveral times 
had the lineal ſucceſſion been ſet aſide by parliament. So that there were 
not wanting plauſible arguments of each ſide of the queſtion, and it is with 
injuſtice that modern hiſtorians, conſidering only the maxims of their own 
times, when a regular ſucceſſion has been eſtabliſhed, charge John with a 
manifeſt uſurpation of the crown of England. But that he was a manifeſt 
uſurper of the territories in France muſt be allowed ; for, by the laws of 


that country, they fhould have gone to the nephew, 


A quesT10Nn of this weight and difficulty ſhould regularly have been 
decided in parhament, which always hitherto had determined in ſuch mat- 
ters z but Richard had never thought of the buſineſs till he left England, 
and then it was too late to proceed in that method, He was obliged, there- 

fore, 
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fore, to content himſelf with deelaring, by hie own authority, his nephew 
Arthur his ſucceſſor; and, to prevent John's traverſing hi deſigu, he vr. 
ated an oath from him not to ſer foot in England for three years; but from 
this obligation he afterwards: releaſed him, at the requeſt of their mother. 
John uſed all his art to careſs the nobility, and to ſupplant his nephew Ar. 
thur, as he fondly hoped Richard would never return. And, indeed, the 
conduct of William Longchamp, biſhop of Ely, Richard's viceroy, contri- 

buted greatly to his ſucceſs; for, as to oppreſſions and outrages, he was not 
exceeded even by William Rufus himſelf. This gave John a pretext for 
intermeddling to preſerve the liberties of the people. He ſent word to that 
prelate, that if he did not refrain from his exorbitances, he would viſit him 
at the head of an army; which for ſuch an occaſion he might eaſily Fife, © 


A GENERAL aſſembly, or parliament, was called, to compoſe the dif. 
ferences ; in which it was ſettled that Longchamp ſhould continue in the 
adminiſtration, and hold the caſtles during the king's life, but that, if he 
died without iſſue, they ſhould be delivered to John as ſueceſſor; and this 
agreement was ratified by the oaths of all the nobility and prelates, fo that, 
as Arthur had the deciſion of the king in his favour, John by this means 
attained that of the people. Senſible how much this ſtep muſt offend the 
king, and of the dangerous predicaments he muſt ſtand in ſhould he return, 
he ſpared no pains to aſcend the throne even in the life of his brother, in 
which he was cordially ſupported by the king of France. But all his efforts 
were baffled by the vigilance of the regency, who had been appointed on 
Longchamp's depoſition, and was more neceſſary from his continuing in his 
former extravagances. John even gave out that Richard was dead, and 
ſeized ſeveral caſtles, which he put in a ſtate of defence. He was, how- 
ever, ſoon reduced, upon the king's return, and all his treaſonable prac- 
tices pardoned at the interceſſion of his mother. When Richard came to 
die, he changed his mind as to Arthur, and by will appointed John his 
ſucceſſor: an alteration, conſidering his former attachments to his nephew, 
who had never offended him, that could — from nothing but his 


unwillingneſs 


ms 
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unwillingneſs to leave his dominions involved in a civil war, * 
meme 

Tur laws of Oleron Ridin ted of 


this prince's legiſlative capacity. They were made at the iſle of Oleron, off 
the coaſt of France, where his fleet cendezvouſed in their paſſage to the Holy 
Land, and were deſigned for the keeping of order, and the determination of 
controverſies abroad. With ſuch wiſdom were theſe laws framed, that 
they have been, adopted by orher nations as well as England. And, I think, 
4 ro this time we may, with probability enough, refer the origin of the ad- 
W miralty juriſdiction. .In his reign, for the firſt and the laſt time, was raiſed 
. that feudal aid, for the redemption of the king from captivity, 


3 NoTw1THSTANDING all the faults of this prince, his firmneſs againſt the 
2 papal power · is to be commended. Two of his biſhops having a controverſy, 
3 there was an appeal to the pope, who ſent a legate to determine it; but 
* Richard prevailed on the parties to refer it to his arbitration, and would not 
3 ſuffer the legate to enter England, till he had made an end of the buſineſs; 
and when he did come, the king ſuffered him not to exerciſe his legatine 
power in any but one ſingle point, and that by his expreſs permiſſion. Not- 
withſtanding all the ſteps taken in favour of John, in order to pave the 
way for his ſucceſſion, the notion of Arthur's hereditary right had taken 
ſuch ſtrong root in the minds of many, that, had he been in England, and 
of a ſufficient age to manage his affairs, he might have had a fair proſpect 
of ſucceſs. 


Tux lower people indeed were eaſily prevailed on by his agents to take 
the oath of fealty to John, while the prelates, and nobility in general, re- 
tired to their caſtles, as deliberating what ſteps they ſhould take; but, at 
length, by magnificent grants, and more magnificent promiſes, they were 
prevailed on to come in, and he mounted the throne without oppoſition. 
But in the French provinces his uſurpation met with more reſiſtance. Ar- 
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thur had many partizans, and his cauſe was eſpouſed by Philip of France, 


the lord paramount, not with an intention to {rip John of all, for that, 
with Britany, would have made Arthur too powerful; but with. a deſign to 
divide the dominions more equally between them, and, perhaps, to clip off 
a part for himſelf, as he afterwards did Normandy, as being forfeited by a 
ſentence of the peers of France, by John's murder of Arthur. By the way 
I ſhall obſerve, that this ſentence was notoriouſly unjuſt. By the laws of 
France, Arthur was the undoubted heir of Normandy, and on his death his 
fiſter ought to have ſucceeded, nor ought the dutchy to have been forfeited 
by the crime of a wrongful poſſeſſor. Or, taking it the other way, chat 
Philip had a right to chooſe his vaſſal, and, conſequently, that the inveſti- 
ture he gave to John was valid; then was he rightful duke of Normandy, 
and Arthur, as duke of Britany, was his vaſſal, and had juſtly forfeited his 
life, by rebelling and endeavouring to depoſe his liege lord. That John 
was guilty of this crime there was no room to doubt; and truly, from the 
whole of kis conduct from that time, he ſeemed to have been infatuated by 
the terrors of his conſcience ; for it was but little lefs than frenzy. He knew 
he was, by this cruel act, become the deteſtation of his ſubjects in general, 
and that his father, in the midſt of his power and popularity, had been hum- 
bled by the pope; and yet, at the ſame time, he trampled on the liberties 
of the former, and oppreſſed them in the moſt outrageous manner, and 
while his ſubjects were thus diſaffected, he openly ſet the latter at defiance. 


To this reign, however, ſo inglorious, and ſo miſerable to the Engliſh of 
that age, do their ſucceſſors owe the aſcertaining their liberties. He was, 
if we except William Rufus, the firſt of the kings that openly profeſſed to 
rule by arbitrary power, I do not mean to deny that every one of his pre- 
deceſſors from the Conqueſt had, in ſome particular or other, encroached 
on their people, but then there were either peculiar circumſtances of diſ- 
ſtreſs, that almoſt enforced and excuſed them, or one or two wrong ſteps 
were atoned for by the greatneſs and goodneſs of their general conduct. It 


is very obſervable, that, as England is almoſt the only country in Europe 
| that 
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chat hath preſerved its liberties, ſo was it the firſt wherein the kings ſet up 
for abſolute power: and the preſervation of them, I apprehend, was in a 
great meaſure owing thereto, that this claim was ſtarted there when the feu- 
dal principles, and the ſpirit of independency, except only in feudal mat- 
ders, were in their vigour, and conſequently raiſed ſuch a ſpirit of jealouſy 
and watchfulneſs, as, though it hath ſome times ſlept, could never be extin- 


- guiſhed; whereas, in other countries, the progreſs of arbitrary power hath 


been more gradual. It hath made its advances-when the feudal ſyſtem was 
in its wane, and when the minds of men, by the introduction of the any 


and canon law, were prepared for it. 


Wnar encouraged the kings of England to attempt this ſooner than 
other monarchs, we may judge, was the greater diſparity in riches between 
them and their vaſſals, than was in other countries; ſo that nothing much 
leſs than a general confederacy could curb them; whereas, abroad, two or 
three potent vaſſals were an overmatch for the ſovereign. Beſides, having 
ſubjects on each ſide of the water, not knit together in any common intereſt, 
they might hope to uſe the one to quell the other. But whatever was the 
cauſe, ſo was the fact; and John, even before the death of Arthur, having 
removed the dread of a competitor, ſhewed, by a moſt extraordinary ſtep, 
what kind of ſovereign he was like to prove. By the law of theſe days a 
vaſſal was to pay his relief to his ſuperior out of his own demeſnes, and the 
profits of his ſeignory, and had no right to demand aid for that purpoſe 
from bis ſub-vaſſals; John having detached Philip from his nephew's in- 
tereſt, by ceding a part of his French territories, was to pay twenty thou- 
ſand marks for the relief of the reſt; and, to receive this ſum, he by his own 
authority, laid three ſhillings on every hide of land in England; thus 
making England to pay that relief for his foreign dominions, which his 
foreign ſubjects themſelves were not obliged to pay. 


Tux next inſtance was in favour of the Pope, under pretence of the holy 
war. Innocent had laid a tax upon the clergy, of the fortieth of their reve- 


nues, and ſent a collector to England to gather it, whom John, of his au- 
Aaa2 thority, 
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| thority, empowered to collect ir from the laity. Theſe two impoſitions were 

ſubmitted to, in as much as there was no plan of oppofition then formed: 
but they afterwards occaſioned great diſcontent among a people, who thought 
no taxes could be-raiſed without their own conſent, Accordingly, the next 
time he ſummoned his military tenants to attend him into France, they, ab- 
ſembled at Leiceſter, and agreed to refuſe attendance, unleſs he would reftore 
their privileges; for though, by the law of the Conqueror, they were obli- 
ged to go, they looked upon this obligation as ſuſpended by his behaviour. 
However, they had not yet ſufficiently ſmarted, to unite them 1 
and this affair was made „ 


5 To enumerate all the exorbitanees he committed would be tedious, and 
unneceſſary, as the remedies preſcribed in Magna Charta ſufficiently point 
out the grievances. Let it ſuffice to ſay, in general, that he oppreſſed his 
military tenants by exacting extravagant reliefs, by diſparagement of heirs: 
by waſting his wards lands by levying exorbitant ſcutages, by ſummoning 
them to war, and delaying them ſo long at the place of tranſportation that 
they were obliged to return home, having ſpent all their money ; or, when 
they were tranſported, keeping them inactive till they were obliged to're- 
turn for the ſame reaſon, and then, without trial, ſeizing their lands as for- 
feited. The ſame oppreſſions he extended to others, ſeized lands and tene- 
ments at will and pleaſure, impriſoned whom he pleaſed, laid heavy talli- 
ages on the ſocage tenants and boroughs, without any regard to the privi- 
leges they had obtained from his predeceſſors; and having, by theſe means, 
excited the deteſtation of his ſubjects, and forfeited his reputation by loſing 

Normandy by his indolence, he took it into his head that he was a 
match for the Pope, and engaged in a conteſt with his holineſs, which ſub- 
jected him in his kingdom to the Roman ſee, though eventually it contri- 
buted not a little to the recovery of his ſubjects liberties. The manner in 
which this happened ſhall be the ſubject of the enſuing lecture. 
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Advances the Thinf feds hiess of th pie power hai 
bling Henry the Second, the diſplaying it in irs full glory was reſerved 
for Innocent the Third who how reigned, and who being promoted to the 
papacy at the ape of thirty ſeven, had vigour of body and mind to carry 
every point he engaged in, and was refolyed to puſh his power to the utmoſt. 
Having taſted the ſweets of Engliſh gold, in the collection made under pre- 
tence of the holy war, he had a great deſire to renew the experiment; and 
chat he might be able to proceed with the leſs oppoſition, was reſolved to 
have an archbifhop of Canterbury at his devotion; and the ſee falling va- 
cant, a controverted election furniſhed him with an opportunity, 


Tu election belonged to the convent of Chriſt church, though it was 
conteſted with them by the ſufftagan biſhops. The very night the arch- 
biſhop died, a faction of the younger monks reſolving to have an archbiſhop 
of their own chuſing, aſſembled, and choſe Reginald ſub-prior of the 
convent, and ſent him off before morning for Rome, to obtain the Pope's 
confirmation, of. which 'they did not entertain any doubt, as it would 
be plucking a feather from the king's prerogative, that of a previous li- 
cenſe for proceeding to election; and Innocent had already ſhewn that he 
looked on himſelf as monarch of monarchs. But as they could not expect 
the Pope would take this ſtride in ſupport of a clandeſtine election, they all 
took an oath of ſecreſy, to be obſerved till the confirmation was ob- 
Bor Reginald's vanity defeated the ſcheme, and made him divulge it, 
which ſo provoked his electors, that they joined with the others, petitioned 

the 
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the king for a licenſe, and elected, at his recommendation, the biſhop of 
Norwich, and twelve of the monks were diſpatched to ſolicit his confirma- 
tion. The ſuffragan biſhops oppoſed him, as being elected without their 
concurrence, which Point was determined for the convent by Innocent; 
notwithſtanding which; Without affignitly any invalidity in the fetond elec. 
tion, he annulled it as well as the firſt, and recommended to the twelve de- 
puties to elect Stephen Langton, an Engliſhman and a cardinal, At 
firſt they demurred, as having no authority, but the threat of inſtant en- 
communication compelled them to obey; And then, as if they had dong 
nothing out of the way, he recommended Langton to John in a very civil 
letter. The king, enraged to the higheſt, turned the monks of Canterbury, 
who were entirely innocent, out of their convent and the kingdom, and 
threatened the Pope that he would ſuffer no appeals. Innocent, who had 
before this humbled Philip of France by an interdict, and knew the man he 
had to deal with, proceeded very calmly, to order three biſhops to exhort 
the king to receive | Langton, and recall the menks; and, in caſe of non- 
compliance, to lay the kingdom under an interdict. 


Tux name of interdiet frightened John, who. knew how much he was ha- 
ted. He offered to comply, if he might be allowed to make à proteſtation 
of a ſaving his dignity and prerogative; but no ſalvo would be allowed; 
the interdict was publiſhed, Divine ſervice ceaſed through the kingdom, 
except in a very few places, where ſome clergymen were found honeſt and 
bold enough to preach againſt the Pope's proceedings. John, in revenge, 


fleeced the clergy in moſt horrible manner; and, what is yet more ſurpriſing, 


did not deſiſt from oppreſſing the laity. However, as to the points in con- 
teſt he was not obſtinate ; he offered more than once to ſubmit; but Innocent 
had more extenſive views. There was no remiſſion without he cefunded to 
the churchmen every farthing he had extorted from them, a thing abſolutely 
out of his power. Then followed, after ſucceſſive delays calculated to 
ſhew that the holy father would give his undutiful ſon time to repent, a ſen- 
tence of excommunication by name, a bull abſolving his ſubjects from their 
oath 
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oath of allegiance, and commanding all perſons: to avoid his company; and, 


 biftly, u ntenee of depobtions and a gras pf allhis-dominions to the king 


of France, who had been invued alſo by John's, fubyeRs, whoſe patience 
F ens within got be mares 290 0a 
of COUT: q * 9 


— very ready. x9 execute this „ og ond aferbled a nume- 
rous army. Randulf was ſent, as the Pope's legate, to fee the ſentence of 
depoſition put in execution i but, in reality, with ſecret inſtryRiqns of a ve- 
ry different nature; for it was by no means Innocent's intention to give En- 
gland to France, but to ſuhject it to himſelf. John, tetrißed ich the exag- 
gerated account of Philip's armament, and the diſaffextion of his ſubjects, 
ſubmitzed in every point before in conteſt, aud in one new one, that no 
clergyman ſnould be outlawed. But this was not ſufficient to ayert the dan- 
ger from Philip, and his own diſaffected barons. To make him ſacred 


and invulnerable he became a vaſſal to the Pope, reſigned his kingdom to 


him by a formal charter, and received it again as @ favour, nder „omas. 
* | | | 


In $963 WARP of this ſubmiſſion, John was favoured in the point of in- 
demnffying the clergy, which was what had ſo long retarded the accommg- 
dation. Innocent took the eſtimating this on himſelf, ,and haying got all 
he wanted for the ſee of Rome, forgot his former clients the clergy, and 
was very moderate with his new yaſſal.. However, the interdict was not re- 
moved, nor the king abſolved from his excommunication, till Langton was 
put into poſſoſſion; which when done, John was obliged to gene his ho- 
mage, to {wear to defend church and clergy againſt all their adyerſaries, 
and to make reſtitution ; and then he was abſolved, But there was one cy- 
rious addition to this oath, which Langton, who was an Engliſnman, and a lo- 
ver of liberty, | certainly inſerted of his own head, that he ſhould reſtore the 
laws of the Confeſſor. For Innocent would never, we may be well aſſured, 


have allowed ſuch privileges to his vaſſals. John, however, out of fear of 
Philip, 
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he had no reaſon to doubt the pope would abſolve him from his oath. - Bur 


Leor, 33. 


Langton and the nobles were reſolved to keep him ftritly to it. 800n af. 


ter, while he was in France, his regents ſummoned a parliament; wherein 


the king's peace was proclaimed, and the laws of Henry the Firſt were re. 
vived. Theſe were thoſe he had ſworn to reſtore, being in truth the Con- 
feſſors, ee eee 


Jonx, however, wvat aa/in his aid courts ee fien.of ebb pagts 
protection, and indeed it was hard to charge him with a breach of Henry's 
charter, of which, though copies had been lodged in every cathedral and 
great abbey in England, yet ſo carefully were they deſtroyed, that not one 
appeared. At length archbiſhop Langton furniſhed them with ane, which 
had eſcaped the general calamity ; and this the aſſociated barons, who had 
determined to reſtrain John, and recover their liberties, made the baſis of 
their demands, and ſwore to demand, and if refuſed; to vindicate with 
the ſword, at a meeting they had at Edmundſbury under pretence of 
devotion, Accordingly they waited on the king in a military dreſs, and 
made their demands; but he, ſeeing they were only a party among the 
nobles, and not imagining the reſt were of the ſame ſentiments, not only 
refuſed, but with haughtineſs inſiſted they ſhould renounce them, by giv- 
ing under their hands and ſeals, that they would never make the like de- 
mand on him or his ſucceſſors. But his eyes were opened when he found 
ſcarce two or three of thoſe that were with him, would comply. He had 
recourſe to procraſtination, and promiſed them ſatisfaQtion at the latter end 
of Eaſter. In the interim he exacted a new oath of allegiance from his ſub- 
jects; a feeble precaution ; for none refuſed it, or thought themſelves pre- 
cluded by that act of duty from vindicating their rights in what manner 
they beſt might. To ſecure the clergy, he gave them a charter, confirm- 
ing their immunities, and the entire freedom of their elections; and yet a 
great multitude continued zealous for the liberty of the ſubject againſt him; 
but his main dependance was on religion, To render his perſon ſacred, he 

X affirmed 
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afſumed rhe crofs, as if he intended for the holy war, and implored the 
protection of his hofineſs, to whom the diftonten ted barons alſo repreſented 
the juſtice of their ptttenſions. * krnvcent, in appearance, received them 
favourably, adviſed them to repreſent their hardſhips in a decent and hum- 
ble manner to the king, in which caſe he would interpoſe in favour of all 
their juſt and rezfanable petitions ; but annulled their afſyciation, and for- 
bad chem to enter into any new one for the future, 


Tax barons, who ſent to the pope rather out of reſpect than any expec- 
tation of favour, proceeded in the method they began. They and their 
vaſſals aſſembled in array, in ſuch numbers as to compoſe a formidable 
army; and when they had particularly ſpecified their demands, and were 
refuſed, they proceeded to attack him by reducing his caſtles. Againſt 
himſelf, as being under the croſs, they made no attempt. On this occaſion, 
archbiſhop Langton, who was at the bottom of the whole confederacy, out- 
witted John; who, as they had diſobeyed the pope, was impatient to have 
them excommunicated, and this the pope promiſed to do as ſoon as the 
foreign troops, which the king had brought over for his defence, had quit- 
ted the kingdom; but when they were gone, he broke his engagement, ſo 
that John, left defenceleſs, was obliged to appoint four nobles to treat with 
the revolted lords; and, upon conference, ſome points they had inſiſted on 
before being given up, the liberties of the nation were ſettled, as contained 
in the two charters of Magna Charta, and Charta de Foreſta. 


Taz manner of obtaining theſe charters, and the right the people have to 
the liberties contained in them, has been the ſubje& of much controverſy 
between the favourers of arbitrary power and the aſſertors of freedom; the 
one, contending that they were the fruits of rebellion, extorted by force, 
and fraud, from a prince unable to reſiſt, and therefore revocable by him 
or his ſucceſſors ; and the others, that they were the antient privileges of the 
nation, which John had, contrary to his coronation oath, invaded, and which 
they therefore had a right to reclaim by arms. That they were obtained by 

Bbb | force, 
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force, is undoubted, and that John and many of his ſucceſſors looked upon 
them, therefore, · as of no validity is as clear, even from the argument lord 
Coke brings for their great weight, their being confirmed above twenty 
times by act of parliament. To what purpoſe ſo many confirmations, if the 
kings had not thought them invalid, and had not, on occaſions, broke 
through them; and were it as clear that they were not the antient rights of 
the people, it muſt be owned they were extorted by rebellion. But that 
they were no other than confirmations appears very plainly from the ſhort 
detail I have heretofore given of the conſtitution, and ſpirit of the mo- 
narchy of the Saxons, and all the other northern nations, 


As to any new regulations introduced in them, as ſome there are, they 
are only precautions for the better ſecuring thoſe liberties the people were 
before entitled to, and it is a maxim of all laws, that he who has a right to 
a thing, hath a right to the means without which he cannot enjoy that 
thing. 


Taz friends, therefore, to abſolute power, ſenſible that the original con- 
ſtitution is againſt them, chooſe to look no farther back than the Conqueſt. 
Then, ſay they, the Saxon government and laws were extinguiſhed, the 
Engliſh by the Conqueſt loſt their rights, the foreigners had no title to 
Engliſh liberties, and the Conqueror and his ſon William acted as deſpotic 
monarchs. Therefore, their ſucceſſors had the ſame right, and it was trea- 
ſon to think of controuling them. But how little foundation there is for 
this doctrine, may appear from what I obſerved on the reign of the Con- 
queror. He claimed to be king on the ſame footing as his predeceſſors ; he 
confirmed the Saxon laws, and conſequently both Saxons and foreigners, 
when ſettled in the kingdom, had a right to them. If he oppreſſed the 
Engliſh, that oppreſſion did not extend to all; and to thoſe it did, it was 
not exerciſed as upon conquered ſlaves, but as upon revolted rebels. But, 
for argument ſake, to allow that the Engliſh became ſlaves, and that the 


foreign lords had no right to the Saxon privileges, both which are falſe, 
how 
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how came the king to be deſpotic ſovereign over them? They were partly 
his own ſubjects, freemen, according to the feudal principles, who ſerved 
him as volunteers, for he had no right to command their ſervice in England; 
or volunteers from other princes dominions, and to ſay that freemen and 
their poſterity became ſlaves, becauſe they are ſo kind as to conquer a king- 
dom for their leader, is a moſt extraordinary paradox. 


Bur William the cen in ſome inſtances, and his ſon in all, ated 
as deſpotic princes; therefore they had a right ſo to do. I anſwer, the tri- 
umvirs proſcribed hundreds of the beſt Romans, therefore they had a right. 
It is as unſafe to argue from matter of fact to matter of right, as from 
matter of right to matter of fact. It is as abſurd to ſay, Tarquin ruled ab- 
ſolutely, therefore, the Romans were rightfully his ſlaves, as to ſay the 
Romans had a right to liberty under him, therefore they were free. 


Bur it may be ſaid the people quietly ſubmitted, and new rights may be 
acquired, and new laws made, by the tacit conſent of prince and people, as 
well as by expreſs legiſlation. I allow it where the conſent is undoubtedly 
voluntary, and hath continued uninterrupted for a long ſpace of time z and 
how voluntary this ſubmiſſion was, we may judge from the terms they 
made with Henry the Firſt, before they ſuffered him to mount the throne. 
Beſides, there are ſome points of liberty, eſſential to human nature, that 
cannot, either by expreſs or tacit laws, be given up, ſuch as the natural 
right that an innocent man has to his life, his perſonal liberty, and the 
guidance of his actions, provided they are lawful, when the public good 
doth not neceſſarily require a reſtraint. In ſhort, never was there a worſe 
cauſe, or worſe defended ; and this maxiin was what influenced the conduct 
of the Stuarts, and precipitated that unhappy houſe to their ruin, 


Joux, who entertained the ſame ſentiments, had no reſource to recover 
his loſt rights, as he thought them, but the aſſiſtance of the pope, and an 
army of foreigners. The firſt very cordially eſpouſed his intereſt. He was 
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provoked that he, who had humbled kings, ſhould be controuled by 
petty lords, and that by theſe privileges he ſhould be prevented from reap- 
ing that golden harveſt he expected from England; He annulled the char- 
ters, commanded them to recede from them, and, on their diſobedience, 
excommunicated them, firſt in general, and then, by name. 


Azour the ſame time arrived an army of veteran foreigners, that came 
to aſſiſt John, who had, in imitation of the Conqueror, diſtributed to them 
the eſtates of the barons. With theſe, and a few Engliſh lords, he took 
the field, and ravaged the country with a more than Turkiſh barbarity. The 
confederate barons ſaw the liberties they had contended for annulled, their 
lives and eſtates in the moſt imminent danger, and, in a fit of deſpair, invited 
Lewis, prince of France, to the crown, who, bringing over an army, ſaved 
them from immediate deſtruction. However, this ſtrengthened John. It 
was not for any to ſtand neuter. Few choſe to embark in an excommu- 
nicated party, and many, who ſaw flavery unavoidable, and nothing left 
but the choice of a maſter, preferred their countryman a king to a fo- 
reigner. The loſs of liberty now ſeemed certain, which ever prevailed ; 
when the haughtineſs of Lewis, and his want of confidence in the Engliſh 
noblemen who joined him, concurring with the death of John, and the 
innocence of his infant ſon, providentially preſerved the freedom of 
England.. 


LECTURE 
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OHN left his minor ſon under the guardianſhip of the earl of Pem- 
J broke, a nobleman of great abilities, and the ſtricteſt integrity, The 
firſt ſtep he took for the benefit of his pupil, was the confirmation of the 
charters, and the next was a negotiation with the revolted lords, who be- 
gan to be diſcontented with the prince of France; which ſucceeded ſo hap- 
pily, that in a ſhort time he brought them all over with very little bloodſhed, 
and Lewis was obliged to quit the kingdom. Peace being re-eſtabliſhed, 
the regent applied himſelf with all diligence to reſtore the peace of the king- 
dom, and juſtice to her regular courſe : And had he lived long enough to 
form the conduct and principles of the young king, England never had 
a fairer proſpect of happineſs; but he ſoon dying, and his ſucceſſors being 
men of a different ſtamp, ſuch principles were ſown in the monarch's mind, 


dom. 


Trrs reign was as calamitaus, as the preceding one, and rather more 
ſhameful ; and, what added to the misfortune, it laſted three times as long. 
As ſoon as Henry came of age, he revoked Magna Charta, as being an act 
of his nonage, ſoon after he confirmed it, then broke it, then confirmed it 


by oath, with a ſolemn excommunication of all that ſhould infringe it; 


then he obtained from the pope a diſpenſation of his oath, and broke it 
again. And thus he fluctuated for fifty years, according as his hopes or 
fears prevailed. However, in general, the charter was pretty well obſerv- 
ed, The great point it was infringed in was the levying money without 
the parliament, and in this he frequently prevailed, being aſſiſted by his 

Lord 


as, in the event, produced bitter fruit both to him and the whole king- 
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Lord Paramount, the Pope. They joined in levying taxes, and chen diyi- 
ded the ſpoil. between them. Indeed, their holineſſes) bad; ypen each gcca- 
ſion, by much the greater ſhare ; for they not only fleeced the clergy ſepa- 
rately, but drew vaſt ſums from the king, on pretence of a fooliſh project, 
of making his younger ſon king of Sicily ; all which they ſquandered on 
their ht occaſions. 11 70 nsibnem 2101 v 
daga 3:bas - haslgag 

Ix this reign 40 1 the prafiice of proviſorſhip, againſt which 
ſo many acts of parliament have been made. It went on this maxim, that 
the Pope was univerſal paſtor of the church, and conſequently. ſole e judge 
who ſhould be his deputy in-any particular place. The inference neceſſa- 
rily followed, that the rights of patronage to livings, whether in a Biſhop or 
lay patron, were, ſtrictly ſpeaking, no rights at all, being ſuch, only, ;Fhere 
the Pope did not chuſe to interfere. But this privilege 9/0 15 2 been of 


0 NO 


little ſignificance, if they could act only in the vacancy of a 7, ring: for i 5 


would generally have been filled up before he could have notice. „Bulls of 
proviſorſhips were, therefore, invented, Theſe were charters of che! Pope, 
directed to the Biſhop, acquainting him, that, he had provided for fuch a 
perſon, by appointing him to ſuch a benefice, when it ſhould become ya Va- 
cant, or the firſt benefice of ſuch a value that ſhould fall; ſtrictly forbiding 
the Biſhop to admit any other perſon, upon any account whatſoever. 
Sometimes the perſon provided for was not named, but notice was to be gi- 
ven when the vacancy happened. In proceſs of time a number of livings 
were reſolved in the ſame bull; nay, one went ſo far as to. forbid any living 
that ſhould fall to be filled, till the Pope had provided for three nd per- 
ſons. Such were the delightful conſequences, of ohn's homage, and of 
England becoming St. Peter's patrimony; ſo that the monkiſh hiſtorians tell 
us that Rome ſheared all Europe; but in England, they flayed off the ſkin. 
An account was taken at one time of the value of Engliſh benefices poſſeſſed 
by Italian prieſts, non-reſidents, and it was found to.exceed the ordinary re- 
venue of the crown. All theſe bulls concluded with a non obftante, that 
is, notwithſtanding any laws, cuſtom, privilege, right of patronage, or any 


. thing 
\ 
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thing elſe whatever: and this hopeful precedent Henry the Third adopted 
in his charters, thereby, if he could not repeal, at leaſt, making ineffectual 
the laws of the land, and thus began the king's claiming a-di/pen/ing power 
over the laws. 5 

In this meridian of the Pope's power was the canon law introduced into 
England, and it ſoon began to uſurp conſiderably on the civil courts; inſo- 
much that, had not the common law judges exerted themſelves, to check 
the eccleſiaſtical court, by prohibitions, which they did even in this reign, 
ir would have gained the ſame aſcendant that it has in the Pope's territory. 


Taz latter end of this reign was filled with a ſucceſſion of troubles, occa- 
fioned by the repeated breaches of the charters, and fomented by the ambi- 
tion of ſome of the great nobles ; however, in the end, the king prevailed, 
by the aſſiſtance of his ſon; but it was found expedient, even in the midſt 
of victory, in order to prevent future convulſions, to eſtabliſh the liberties 
of England, by confirming Magna Charta; and they have ever ſince ſtood 
their ground. I ſhall therefore proceed briefly to ſpeak to Magna Charta, 
and in fo doing ſhall omit almoſt all that relates to the feudal tenures, which 
makes the greateſt part of it, and confine myſelf to that which now is 
law. ; 


Tux firſt chapter of Magna Charta, as confirmed in the gth year of Hen- 
ry, which is that now in force, and differs from that of John in ſome omiſ- 
ſions, concerned the freedom of the church, in which was principally in- 
cluded the freedom of elections, to Biſhopricks, which, ſince the reforma- 
tion, has been taken away, I ſhall, therefore, proceed to thoſe that con- 
cern the laity; the five next are feudal, and the ſeventh is concerning wi- 
dows. It firſt gives them free liberty to marry or not, whereas, before, 
ſuch as were called the king's widows, that is thoſe who held lands, or whoſe 
huſbands held lands of the king, had been obliged to pay for licenſe to 

marry 


r ——————ůͤů—— 2 RI — 


* 
4 * 
£ 
x 
> 
f 
: 

© 
4 

# 


marry if they had a 1 mind, or bert diſtrained {46 "marry harry, 1 
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A. 
e. which i it is unkedefliry, to J was a grievous o le whit, 
the taking any thing. from the widow, for ler dower, or 365 ber du 
land, which her huſband had held i in her right. * I Provides for 2 . r 


rantine, that is, gives her leave to ſtay forty days in her huſband's houſe 


unleſs ſhe had dower aſſigned to her before, and within that time orders 


the third part of her huſband's. land to be aſſigned her by the heir, A8 Her 
dower; and that, in the interim, ſhe ſhould have reaſanable close. 5 8 
Tur next is in er of the ting s. debtors, ads their ſecures. By the 
old law, the king's profit was ſo highly favoured, that he could, to ſatisfy" 
his debt, ſeize the chattels or extend, that is, take the profits of the real” 
eſtate of his debtor, at his pleaſure ; or he might, in the firſt inſtance, come 
on the ſecurity, without attacking the principal debtor. For remedy hereof 
it forbids the king, or any of his officers, ſeizing the land, while the debtors | 
perſonal chattels are ſufficient. It forbids, allo, the diſtraining the ſecuri- 
ties, while the debtors chattels were ſufficient. If they were not, the king 
had the option either to ſeize the land of the debtor, or diſtrain the ſecuri- 
ties; and if the latter was done, it provides, that the ſecurities, ſhould have 
the land, until they are reimburſed. | Immediately after this, in king Johns 
charter, followed the law prohibiting the king from levying any talliage,, or 
tax on the ſocage tenants, or on boroughs, without aſſent of parliament, 
which is here omitted; and this king and his ſon Edward aſſerted and exer- 
ciſed the right, but the laſt was at length obliged to give it up, in the fa- 
mous ſtatute de tallagio non concedendo, and not till then were theſe ranks.of 
the people entirely emancipated. This omiſſion for a time rendered. illuſary 
the next, the ninth chapter, which provides that the city of London and all 
the other cities, boroughs, and ports, ſhould enjoy all their ancient liberyes. 
and cuſtoms, for theſe would be of little uſe whilſt arbitrary taxation re- 
mained ; the tenth is in affirmance of the common law, that no perſon ſhould 
be diſtrained for more rent or ſervices than he owed out of the land. If he 
was, he had a — remedy, either by a ſuit in — or by the writ 
called 
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22 5 already. The twelfth was for the caſe of the people, by 

25 in the '6o 7. But thoſe actions are out of uſe now. 
— | baften cherefore to he fourteenth 


1 120 treaty of « 
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Akne 5 be the word merry, and are fo called from tlie 
words in the record, fit in miſeracordia pro falſo clamors ſus, and were pro- 
— thoughthe word hath been ſince extended, what a plaintiff or defen- 

dang that had troubled the king's courts ſhould pay by way of puniſhment, 


for maintaining an unjuſt ſuit; whereas fines, to which they bear a reſem 


blance, afid with which they have ſometimes been-confounded, were for-of: 


gd: and aſſeſſed by the deu as were * eee 


not be ruined chereby\ that no freeholder ſhould be amerced in ſo heavy: bl 
manner as to deſtroy his frechold ; no merchant, his merchandize; no vil - 
ein his carts, whereby he would be unable to do his lords ſervices, no eccleſi- 
tic according to the value of his'benefice, but only according to his lay pro 
perty. © And that this might be conſtantly obſerved, the amerciaments were 
to be aſſerted, or ſettled by the man's peers. It may be aſked, what-remedy 
had the man, who was too ſeverely amerced by his peers ? On this act was 


grounded the writ of moderata miſeracordia, whereby this amerciament t may. | 


be tried by another jury, and moderated. 
Taz fifteenth provides, that none ſhould be diſtrained to repair ay 


or landing places, but who are bound by their tenures or cuſtom, 'The 


ſixteenth for the free navigation in rivers, and unloading of goods. The. 
ſeventeenth takes away the power of trying pleas of the crown from ſheriffs, 
conſtables and coroners, and other inferior officers; a very neceſſary law,. 
upon account of the great value of the life of an 2 eſpecially aa 
C ce none. 
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none but the king's equrts could: give the benefit of clergy.» Mowevrt, Me- 


vifts and coroners can take indiFments , for that is not rim, but bringing 
the matter into a method of trial. The eighteenth concerns debts due to 


the king where his debtor is dead. By this law, the firſt duty of executors is 


to pay the debts of the deceaſed; thoſe of the higheſt nature, not 88 to d- 
lue, but in quality, in the firſt place, then the lower ones: and if the effects 
were not ſufficient, it was in their option to pay one creditor of the ſamg na- 
ture without another, ſo that they obſerved the rule of not paying the lower 
debtor beſore the higher, But the king, be his debts of what nature they 
would, by his prerogative had the preference of all: creditors, and by co- 
lour hereof his officers often ſeized and embezzled the effects of the deceaſ- 
ed; to the prejudice of other creditors and legatees. Thus orders the ſheriff 
to attach, and value the goods by a jury of twelve men, to the value of the 
debt, which were to remain unremoved, till the king was paid; and then 


the whole, or, if not, the overplus, to be reſtored to the executors. The 


two next are feudal. The twenty-firſt relates to nn which has 
been aboliſhed, | 


Tus twenty-ſecond relates to the king's right to the lands of felons On 
which there is ſomething curious to be obſerved. By attainder of felony, 
the goods and chattels of the felon are forfeited tp the king, and the land to 
the lord from whom they were holden; but in caſe of treaſon, both were 
forfeited to the king. Such was the feudal law; but by the law of England, 
in order to deter perſons from committing felony, and to make the lords 
more careful what kind of tenants they.choſe, the king had an intereſt in 
the land of felons; not for his own benefit, indeed, but for the terrifying 
by example. He had a right to commit waſte in them, to cut down the 
trees, to demoliſh the houſes and improvements, and to plough up the mea- 
dows; and for this purpoſe he was allowed, by common law, a year and a 


day. To prevent this deſtruction, the lords, to whom the land eſcheated 


frequently, by a.fine, bought off the king's right of waſte; but if they did 
not, his officers would take the profits for the time, and then hold it longer, 
9.0 1 till 
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till they had committed tho waſte. This ect prohibits the retaining the land 
longer than a year and à day, and directs that then it ſhould be reſtored. to 
the lord. This new law was certainly intended for the public good, to pre- 
vent this malicious waſting. Which the king's officers. would be, ſure to 
commit, if they were not ptoperly, as they thought, conſideted 3 and to 
give the king, in lieu of the waſte, that he had a right to make, a:lawfub 
profit, which his officers had unlawfully, to their own uſe, we may be 
ſureʒ extotted before. It gives the cuſtody — — 
— ei ee — 57 19/17 % 
Þ [ 5 ie -* 
n at 2 a e 
year and a day, unleſs the lord pleaſed to compound with him, and ſo intitle 
himſelf to the immediate poſſeſſion. But this did not ſatisfy the greedi- 
nels of the officers of the crown. It was eaſy to gather the profits until very 
near the time the king's right expired, and then, for a week. or fortnight 
before it was out, they had it in their power to commit waſte enough, if 
the lord, who was intitled by the eſcheat, did not buy them out. This 
was certainly againſt the ſpirit of the law whereof we are ſpeaking, which 
was intended to give the king a real profit, inſtead of a right deſtructive 
to the community, in general; but the waſte was not prohibited expreſsly, 
and this was pretext enough for theſe officers to exact compoſition for not 
doing it within the year. It was accordingly claimed and paid, and ac- 
counted for as due to the king, on that old maxim, that general laws do 
not change the prerogative royal,, but by expreſs words. This was. the 
doctrine and practice in the courts, of the third Henry, and convenient 
enough for him, who was always indigent. But what was the opinion of 
the lawyers of that age, we may learn from Bracton, Briton, and the au- 
thor of Fleta; the firſt of which wrote in the latter end of this reign, 
and the other two in the reign following. Bratton ſays expreſsly, that 
e the king's power over the lands of felons convicted, was becauſe he 
had a right to throw down the buildings, unroot the gardens, and plow up 
* the meadows; but becauſe ſuch things turned to the great damage of the 
CEE D « lords, 
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<-Jords, it was provided, for common utility, that ſuch houſes, gardens, 
and meadows ſhould remain, and that the king for this ſhould have the 
„advantage of the whole land for a year and a day, and ſo-every thing 
© 'ſhould- return entire te the lord. Then he goes on, but bow both is 
©. demanded, namely, a fine. for the term, likewiſe- for the waſte, nor 
«. Yo I ſee the teaſon why.” Thus far Bratton. Briton ſays, ſpeaking 
in the perſon of the king, of falons, for in that manner his book is written, 
Their moveables are aur their /heirs are diſinherited 5 and we will 
have their tenements, of whatſoever holden, for a year and à day, fo 
< that they ſhall remain in our hands that year and day, and that we ſhall 
© not cauſe to periſh the tenements, nor hurt the woods, nor plow the 
* meadows, as hath been accuſtomed in time paſt.” Fleta talks in the 


fame ſtrain, in commenting on this law of Magna Charta, which he ex- 


preſsly quotes, that, as a mark of brand on felony, it had been antiently 
provided that the houſes fhould be thrown down, and fo goes on to enu- 
merate the other ſpecies of waſte, which I need not here repeat, as I have 
mentioned them already; and then he ſays, « becauſe by ſuch doings 
« oreat damage would accrue to the lords of che fiefs, for common uti- 
% lity it was provided, that ſuch hardſhips and ſeverities ſhould ceaſe; 
« and that the king, in conſideration thereof, ſhould, for a year and a 
day, enjoy the commodity of the whole land; after which term it 
<« ſhould return to the ſords of the propriety entirely, without waſte or de- 
« ſtruction.“ The Mirror, another antient law book, joins with theſe ; and 
this book, which was written in the ſame reign of Edward the firſt, or, at the 
lateſt, in that of his ſon, ſays, „the point of felons lands being held for 
« the year is diſuſed ; for by that, the king ought not to have but the 
« waſte by right, or the year, in name (that is in nature) of a fine; to ſave 
« the hef from efrepement (that is waſte), the miniſters of the king take 
« both the one and the other.“ A melanchbly conſideration, that, under his 
name, and in pretence of his profit, though not really to his advantage, 
ſuch a law ſhould, for their own profit, be eluded by his miniſters; as by 


theſe teſtimonies, one cotemporary, and the reſt immediately ſubſequent, 
we 
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we are informed it was contrary to the intention of this chapter of-Magge Cbar. 

7a; bot the practice ptevailed for a long time after. Irſhatl conclude this 5 
lecture wih the words of Lord Coke on this chapter of Ag Charta. 
«. Out of theſe old books you may obſerve, that hen any thing is given 
to the king, in lieu or ſatisfaction of an anten right of -bis crown; when 
once he is in poſſeſſion of the new recompence, and the ſame in charge, 
his officers and miniſters, will many times demand the old alſo, which 
* may turn to great prejudice, if it be not duly and diſcreetly preven- 
c ted.” * | 
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EE twenty-third chapter of Magna Charta. prohibits fþ weires in 
rivers, which are great annoyances to navigation, and the free liberty 
of fiſhing ; and which have ſtood their ground in ſpite of all the laws that can 
be made againſt them. The next relates to the inferior courts of Lords of 
Manors, and to writs of Præcipe in capite ; which having gone into diſuſe, 
with the feudal tenures, I ſhall paſs them over. The twenty-fifth orders, 
that meaſures and weights ſhould be one and the ſame through the whole 
kingdom; witneſs the difference between Troy weight and Averdupois; 
the wine gallon and ale gallon. Eſtabliſhed cuſtoms, which of neceſſity 
muſt come into daily practice, are hard to be rooted out by poſitive laws; 
and indeed it is more prudent to let them continue. For the confuſion that 
ſuch an alteration of things in daily or hourly practice would occaſion, 
would be more detrimental, for a conſiderable time at leaſt, than the uni- 


formity intended to be introduced would be attended with advantage. 


The twenty-ſixth is concerning the writ De odio & atia, that is, of ha- 
tred and malice ; which, though not aboliſhed, hath long ſince been anti- 
quated ; but, as it was an antient proviſion for reſtoring the liberty of the 
ſubje&, I ſhall take ſome notice of it. It was a maxim of the common 
law, that no man impriſoned for any offence, which, if proved, would 
touch his life or members, could be bailed out but by the ſupreme criminal 
court, the King's Bench; which, upon danger of death, or ſuch other ſpe- 
cial cauſes as appeared ſufficient to them, had that power. Hence, in 
thoſe unſettled and oppreſſive times, it became a practice for malicious per- 
ſons to have a man clapped up in priſon for a capital offence, without 

either 


. — 
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either indictment or appeal brought againſt him; and there he was of ne- 


ceelſity to lie, until the juſtice in eyre came into the county to deliver the 


gaols, which regularly was but once in ſeven yeats. To avoid this hardſhip, 
the writ we are now ſpeaking of was invented, and iſſued out from time to 
time, as occaſion required, out of the Chancery. Beſides, by this chapter 
of Magna Charta, it is ordered to be granted without any purchaſe or te- 
ward ; whereas, before, all the original writs were purchaſed, at the price 
the chancellor pleaſed to ſet on them, which was a grievous oppreſſion, It 
ordered the ſheriff to make inquiſition in the county court, by the oath of 
a jury, whether the impriſonment proceeded from malice or not. If they 
found it did, upon its return the perſon accuſed had a right to a writ, order- 
ing the ſheriff to bail him by twelve manucaptors, or ſecurities. But this 
was only where there was no indictment, or appeal; for theſe were accuſa- 
tions of record, and-therefore the finding the charge malicious in the county 
court, which was no court of record, could not avail againſt them. This 
writ has gone into diſuſe, ſince juſtices of gaol delivery have continued td 
go into every county twice a year; a proceeding which has evidently ſuper: 
ſeded the neceſſity of it. r 


Tux twenty-ſeventh chapter reſtrains the unjuſt practice in the king, of 
arrogating to himſelf the wardſhip of his ſocage or burgage tenants, where 
they held lands by military ſervice from others, his ſubjects. The whole 
military ſyſtem hath ſince been diſſolved by act of parliament, and there- 
fore it will be unneceſſary for me to explain or enlarge upon the nature of 
the miſchief complained of in this chapter. The next forbids any judge or 
officer of the king to oblige a man to wage bis law, that is, ſwear to his 
innocence, except in a cauſe where a ſuit was inſtituted againſt him; but 
wager of law, being now totally fallen into diſuſe, I haſten to the twenty- 
ninth chapter, the corner-ſtone of the Engliſh liberties, made in affirmance 
bf the old common law. | > 2p 
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Ichn r reign; ich 16, was. intended to redieſa. It toni ſti u peu The! 
fiſt, runs chus :. Nullus liber hone capiatur, vel impriſonciut,” uu Ait am! de” 
libero jenemeniy ſuo, vel libertatibusr vel dibrrii coe ſuis; all uf 
tur aut exulatur, ad aliquo moda deſiruatur, wee ſuper cum ibimat nes ſuþt# b 
mitlimiu, niſi per legale judicium. purium ſuorum, vel per. dur Hirt 
then, to ſee to whom this act extends: the worde Hur bomd; in untient 
acts of parliament, is, in general, rightly conſtrued fredbolde5,"andl Ii 
means here, in the ſecond branch which prohibits diſſeiſins : r none Det 
a freeholder is. capable of being diſſeiſed, no others being ſaicꝭ to H 
ſeiſin of land. But it muſt not, throughout the whole of this uta be eon 
fined to this limited ſenſe. The firſt branch ſpeaks of the teſtennt ef 
liberty ; the third, of unjuſt outlawries ;, the fourth, of unjuſt baniſhment; 
the fifth, of any kind of deſtruction, or wrongs ;' whichy offuted tu an in- 
nocent perſon, are againſt the natural rights of mankind, and thete bre the 
remedy muſt. extend to all: and ſo it hath always been underſtood for WW §ꝗõ] 
men are included in it, and ſo are villeins, for mY 158d de e 
but their lord. 5 05 
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Las us. | next . Fe 4 of this part, which. is an exception running 
through the whole; ziſi per legale judicium parium ſuorum, vel per legem terre, 
That is, by the common law, which doth not, in all theſe caſes, require a 
trial by peers; a thing indeed impoſſible, where the party doth not appear; 
in which caſe there is a neceſſity of proceeding to judgment another way. 
Coke obſerves, the words legale judicium parium ſuorum include the trial both 
of lords and commons, the finding of the latter being upon oath, and called 
Veredifum, and in which all muſt be unanimous ; wherein it differs from the 
trial of lords, for they find not upon oath, but upon honour; and its not 
neceſſary that all ſhould agree, the majority, provided that * conſiſts 
of twelve, being ſufficient, | 
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unt iH h be nable, h blood, that iv; ta peeteſs (fot I ſpeale st of the: 
ngþility.bycaugeſy,. which is merely min) there is n6. doubt bur che 
bargg ud. oh noblemen; if ſhe be ennobled by marrying a peer, ſhe 
aw. one perſon with her huſband, : aud therefore muſt have the 
ſame, peers, with him, which right. continues after her huſband's death, un- 
leſs, he, marie a commoner; for then, being one perſon with him, ſhe be- 
comes a COMMONEF 31 whereas a peereſs, in her own right, martying 4 
commoner, fotfeits not her dignity, though ſhe becomes one perſon with 
him. She was noß ennobled by her own act, and therefore, by no act of her 
own can deſtroy that nobility ſhe has by the gift of God, or the king, by 
means of her * which ſhe cannot alter. 


3 l N to the role of every Engliſhman's 
being tried for offences by his peers; but neither of them againſt the pur- 
port of this ſtatute. . Firſt,” the ſtatute ſpeaks in the disjunctive, per legal: 
judicium parium ſuorum, aut per legem terre : now the lex terre, the common 
law, in the univerſal practice of it, allows theſe exceptions ; nor will they 
be found to be againſt the letter; for the words are nec ſuper eum ibimus, nec 
ſuper eum mittemus, ſpeaking in the perſon of the king; which ſhews that it 
is meant of the accuſation or other ſyit of the king. Now theſe exceptions 
are not at his ſuit, One of theſe exceptions I mentioned in a former lecture. 
It is where a commoner is impeached by the commons in parliament ; and 
the reaſon I then gave, is, I think, plain and ſatisfactory, that every jury that 
could be ſummoned is ſuppoſed a party to the charge brought by their re- 
preſentatives, and therefore, as the man is accuſed as an enemy to the king 
by the body of the people, that there may not be a failure of juſtice, the 
lords, as the only indifferent perſons, mult be the judges. f 


Tur other exception may ſeem more extraordinary. It is that a lord of 
parliament appealed, that is, accuſed of a crime, by a private perſon, not 
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for the ſatisfaction of public juſtice, but of his on private wrong, ſhall not 
be tried by his, peers, but by a jury of ' commoners.” When this law was 
introduced, the lords were few in number, immenſely rich and' powerful, 
linked together frequently by alliances, almoſt always, by faRtions. In this 
towering ſituation, they looked down on the lower ranks with diſdain; fre- 
quently injured and oppreſſed them; and little proſpe& would the poor 
commoner have of redreſs, were the criminal to be tried by thoſe of his 
own rank, ſeveral of them his relations, moſt of them liable to be ſuſpected 
of the ſame offences; eſpecially, as the law- will not allow a lord t6 be 
challenged. Neither did the lord run any extraordinary riſk of being un- 
juſtly condemned. The lower rank of people in all countries and ages have 
been uſed to look with reſpe& on perſons poſſeſſed of great wealth and 
power, inveſted with titles of honour, and dignified by blood of an antient 
deſcent. But, in thoſe military ages, ſuch veneration was highly encreaſed 
by that valour and perſonal bravery, which diſtinguiſhed every one of the 
nobility, and than which no virtue is more apt to captivate, in general, the 
hearts of mankind. Beſides, that the lord had his advantage of challenging 
ſuſpected jurors, whereas, if tried by his peers, he had not ſuck privilege 
of exception, though they were ever ſo notoriouſly his enemies. Every com- 
moner almoſt, how great ſoever, was, in thoſe days, under the influence 
of ſome-one or other of the lords, and therefore could be little doubr but 


that influence would be exerted, and ſucceſsfully too, unleſs the guilt was 
too clear and evident. 


Ir may here be aſked, When a civil ſuit is depending between a lord and a 
commoner, how the iſſue is to be tried, whether by the lords alone, or by 
commoners only, or by a jury compoſed of an equal number of each; in the 
ſame manner, as, when an alien is tried, it is hy a jury half natives, half 
aliens. The anſwer is, it ſhall be tried by a jury of commoners; only, on 
account of the dignity of the lord, there muſt be a knight on the jury. I 
need not enlarge on the reaſon, as it is the ſame with. the former, the 


leſſer danger of partiality. 
| I now 
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it will be neceflary to point out in general (for to deſcend into particu- 
lars, would carry me à great deal too far) the principal caſey, where this ier 
terre ſuperſedes the trial per parei. Firſt, then, if a man accuſed of a crime 
pleads guiley, ſo chat there is no doubt of the fact, it would be an abſurd 
and uſeleſs delay ta ſummon a jury, to find what is already admitted: ac- 
cordingly, by the lex terre judgment is given on the confeſſion. So in a 
civil action, if the defendant confeſſes the action, or if he appears, and af. 
terwards, when he ſhould defend himſelf, makes default, and will not 
plead , (whichcaſe-is equivalent to confeſſion) no jury is requiſite. So, if 
both parties plead all the matters material in the caſe, and a demurrer is 
joined, that is, the facts agreed. an both ſides, and only the matter of right, 
depending on the facts already allowed, in conteſt, the judges ſhall try by 
demurrer, and give judgment according to lau without a jury. The ge- 
neral rule is that a jury ſhall try fa#s, and the judges the l for it would 
carry a face of abſurdity to expect from a common, or indeed, from any 
jury, a deciſion of a point of law that is controverted between the lawyers 
of the plaintiff and defendant, who have made that ſcience their particular 
ſtudy. Beſides, as the law inflicts ſo heavy a puniſhment on jurors who give 
a falſe verdict, it would be the utmoſt cruelty to force men unpractiſed in 
law to run ſuch. a hazard, where it muſt be ſuppoſed an equal chance, at 
leaſt, they may miſtake. The ſame dangers that the jurors would run by 
miſtaking the law, hath, in points complicated both of law and fact, in- 
= troduced ſpecial verdifs, that is the finding of all the facts by the jury, and 
= the leaving the matter of right to be judged by the court, who beſt know | 
1 the law: but this by way of digreſſion. 
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ALL the proceedings of courts to bring cauſes to a hearing previous to 

the impannelling a jury, and the carrying judgments into execution, are 

F per legem terre, or, as my Lord Coke expreſſes it, the due proceſs of the 
3 | Ddd 2 law 
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law is lex terre, The inflicting of piiniſhment by the diſcretion uf courts 
for all contempts of their authority, without the intervention of a Jury; is 
alſo, I think part of the lex terre,” and founded in the neceſſity of enforcing 
due reſpect and obedience to courts of juſtice, and ſopporting their due 
dignity. The outlawing a perſon Who abſconds, and cannot be found, 
ſo as to oblige him to anſwer a charge againſt him; "whethet civil or criminal, 
is one of theſe proceedings per legem terre without a jury; of which, 8 1 
have 1 it will not be amiſs to Wenden OR: as it is in 
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By aw antient law of England, the conſequence of dende was very 
troubleſome. Not only a ſeizure of the perſon, lands and goods was 
lawful, but he was looked upon, not, merely, as one out of the protection 
of the law, but alſo as a'publick enemy ; for whoever met him had a right 
to ſlay him. This barbarous law undoubtedly proceeddd! hence, that no 
. perſon was then ever outlawed but for a felony ; that is, a crime whoſe pu- 
niſhment was death; but it was a moſt abſurd thing to allow to every pri- 
vate perſon to execute the offender, who' by refuſing to anſwer has confeſſed 
himſelf guilty : and the abſurdity became more gtaring when, about Hen- 
ry the Third's time, proceſs of outlawry began to be extended to all treſpaſ- 
ſes committed vi et armis, when the conſequences were ſo dreadful, Such 
extention ſeems ſurpriſing ; yet the turbulent condition of the times will, in 
ſome meaſure, account for it : when, under pretence of dormant titles, forci- 
ble poſſeſſions, not without frequent bloodſhed and murders, were daily 
taken by the adherents of the king or barons, as their reſpective parties 
prevailed. But when the times grew peaceable, this bloody maxim wore 
out, and in the beginning of Edward the Third's reign, it was reſolved by 
all the judges, that the putting any man to death, except by the ſheriff, 
and even by him without due warrant in law, however outlawed and con- 
victed, was murder; and ſince the forementioned times, as the number of 


people encreaſed, and the opportunities of concealment and abſconding 
. along 
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along with them, it has been enn 
outlayry i man vil actions Boro nh 14. 
. . bas. ] 
Ion briefly; point out the proceedings 8 ee 
care tho lau of England takes, on the one hand, to do juſtice to the plain- 
tiff, ifo the defendant abſconds, and will not appear; and, on the other, 
that the defendant may have all. poſſible. opportunity of notice before the 
outlawry be pronounced againſt him. Firſt, there iſſue three writs ſucceſ- 
ſively, to take the body of the defendant, if found in his bailywick or 
county, and to bring him to anſwer. The firſt is called a capias, from that 
mandatory word in the writ. When the ſheriff cannot find him in his 
bailywick, he returns a non ef inventus on the back of the writ, on which 
there iſſues a ſecond capias, called an alias, from its reciting that alias or 
before this, the like writ had iſſued. On the ſame return of non eft inventics 
to this (for if upon any of the proceſſes the defendant is taken, or comes 
voluntarily in, ſo as to anſwer, the end is obtained, and no further proceed- 
ings to outlawry go on), the third writ iſſues called a pluries, becauſe it re- 
cites the ſheriff had been pluries, that is, twice before, commanded to take 
him. The ſending theſe three writs, one after the other, in order go bring 
in the party is, I preſume (as, undoubtedly many of the antient practices 
in our courts of law are) borrowed from the civil law; for by that law they 
iſſued three citations, at the diſtance of ten days, one after another, to call 


in the party to anſwer. 


Bur as, upon a return of a nou ef inventus on tlie third capias, the per- 
ſonal apprehending the defendant may well be deſpaired of, the law. pro- 
ceeds another way; in order, if poſſible, to give him notice, that is by iſſu- 
ing the writ of exigent, ſo called from the Latin word exigere, to re- 


guire, or call upon. This writ commands the ſheriff to call the defendant in | 


his county court, where all the perſons of the county are ſuppoſed to have 
buſineſs, or at leaſt ſome that can inform him might have. The words 
are we command you that you cauſe ſuch a one to be required from county court 
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10 county court, until, according. 4 the; law ee of aur teri, (he 
Be outlawed if he doth not appear. And if be doi appears. He take, 
and ſafely. keep, and ſo forth, Now the law  and,cuſtom of the 
realm requires, in this caſe, that the party ſhould be called on five different 
county court days, one after another, before he can be. outlawed; and. 
theſe courts being held at the diſtance of four weeks from each other, the 
Interval amounts to ſixteen weeks, beſides the time of the three previous 
capias's; a time fo abundantly ſufficient, as it is ſcarce to be preſumed po- 
ſible a perſon living in the county ſhould not have notice; and conſequently, 
on his not appearing in the fifth court, the coroners of the county, whoſe 
duty it is, give judgment of outlawry againſt him. 


Sven is the care the common law takes to prevent outlawries by ſurprize. 
But the act of the thirty-firſt of Elizabeth in England, enacted here in the 
eleventh of James, had ſuperadded another caution, namely three publick 
proclamations. The reaſon of this ſuperadded caution was, I preſume, on 
account of the dwindling of the buſineſs in the county courts, and, in con- 
ſequence, their being not ſo well attended. This writ, commanding the 
ſheriff @ make proclamation, iſſues with the exigent, and recites it, and 
the cauſe for which the proceeding to an outlawry is, and directs him to 
- proclaim the party three ſeveral days ; firſt in the county court, ſecondly at the 
quarter ſeſſions, a court of more reſort, and laſtly on a ſunday immediately 
after Divine ſervice, at the moſt uſual door of the church of the pariſh, 
| where the perſon dwelt at the time the exigent iſſued; or if no church, 
in the church yard of the pariſh; or if in no pariſh, at the neareſt church, 
and all outlawries in perſonal actions, where theſe ſolemnities are not ob- 
ſerved, are declared void. 


= I nave been the more particular on this head to ſhew the abundant care 
the law has taken in theſe proceedings, and to vindicate it from the com- 
mon complaint, of outlawries being obtained ſurreptitiouſſy, and with- 

g out 
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out notice. I am ſenſible ſuch complaints are generally without fbunda - 

tion; but if in any caſe they are juſt, the fault is not in the law, but in 
man, in the laws not being duly executed; and if we are to complain | 
of the beſt laws, until they be in all caſes perfectly and uprightly execu- a 
ted, we ſhall never ceaſe complaining while human nature is what it is, 1 
Fm | 
þ [ 
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'FJAVING mentioned the ſeveral kinds of proceeding to judgment 
without the intervention of juries, practiſed by the courts of com- 
mon law, and authoriſed under the words of this ſtatute, per hygem terre, 
it will be proper, before I quit this head, to ſay ſomething of other kinds 
of courts, who do not admit this method of trial; which, yet, have been 
received, and allowed authority in England ; and whoſe proceedings, how- 
ever different from thoſe of the common law, are juſtified by the ſame 
words, per legem terre. Theſe are the courts ecclefiaftical, maritime, and 
military. 


Ir we trace back the origin of eccleſiaſtical juriſdictions, we ſhall find 
its ſouxce in that advice of St. Paul, who reproves the new Chriſtians for 
ſcandaliſing their profeſſion, by carrying on law-ſuits againſt each other be- 
fore heathen judges, and recommends their leaving all matters in diſpute 
between them to the deciſion of the Ecclefie, or the congregation of the 
faithful. In the fervour of the zeal of theſe times, this council was ſoon 
followed as alaw. The heathen tribunals ſcarce ever heard of any of their 
controverſies. They were all carried before the biſhop, who, with his 
clergy, preſided in the congregation; and who, from the deference the laity 
paid them, became at length the ſole judges, as, in after ages, the biſhop 
became ſole judge, to the excluſion of his clergy. Theſe judges, however, 
being, properly ſpeaking, only arbitrators, had no coercive power to en- 
force their judgments. They were obliged, therefore, to make uſe of that 
only means they had of bringing the refractory to ſubmiſſion, namely, ex- 
cluding them from the rights of the church, and warning other Chriſtians 

| againſt 
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againſt their company, and indeed, it was an effectual one; for what could 
a Chriſtian, deſpiſed and abhorred by the heathen, and ſhut- out from the 


commerce of his brethren, do, but ſubmit ? Beſides, if he was really a 


Chriſtian, this proguaying 
0 2 
« an heathen.” 


41 Teer, — 


„Taps was excommunication the only proceſs in the primitive _ 
inforce obedience, as i it is in eccleſiaſtical courts at this day; though, Ri 
ſidexing the many petty and trifling occaſions on which they are, of neceſſity, 
obliged- to haye recourſe to theſe arms, having no other, and. the many 
temporal. inconveniences it may be attended with, it has been the opinion 
of many wiſe and learned, as well as of many pious men, that it would 
not- be + unworthy the attention of the legiſlature: to deviſe ſome other 
coercive.means for the. puniſhment of contempts, and to reſtrain excom- 
munication to extraordinary offences only. Though, if we conſider that the. 
jealouſy which the temporal courts, and the laity in general, fo juſtly con- 
ceived-of-theſe judicatures in the time of popery, hath not even yet entirely 
ſubſided, there is little proſpect that this or any other regulation to amend 
nem W ee ws ene! tl 
g 
Warn the Wen became Chriſtian theſe courts ol their een en 
fully eſtabliſhed in the minds of the people. However, that the tempotal 
courts might not be ſtripped of their juriſdiction, and churchmen became 
the ſole judges, a diſtinction was made between matters of ſpiritual and 
temporal cognizance; not but ſeveral matters, originally and naturally tem-. 
poral, were allowed, by the grants of the emperors, to the eecleſiaſtical 


juriſdiction; and even, of ſuch as were not allowed them, they might take 
cognizance, if both the parties agreed thereto. This vas, called proroguing». 


the juriſdiction, that is, extending, by the conſent of the litigants, its 
power to matters that do not properly belong to it. A practice our lau- 


has ten rejecded : for it would introduce conſuſion, and a perpetual. 
E e e claſhing 


” 
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claſhing of courts, if it was in the power of the private perſons to break 
down the fences that the conſtitution has ſo wiſely ereted, to keep every 
judicature within its ſtrict bounds. And indeed this practice was ane of 
the great engines the churchmen made uſe of, in their grand ſcheme of 
ſwallowing up all temporal juriſdiftion and power. The method of trial in 
theſe courts was by the depoſitions of witneſſes ; and upon them the judge 
determined both the law and the fact. 


Tx1ats by jury were entirely unknown to the Romans, though indeed 
their centumviral court, in the early times, bore ſome reſemblance to them; 
and even when the northern nations, who were the introducers of the trial 
per pares, became Chriſtians, the eccleſiaſtical courts on the continent gro- 
ceeded in their old manner. But in England, during the times of the 
Saxons, both ſpiritual and temporal coufts, though their buſineſs was diſ- 
tint, fat together, and mutually aſſiſted each other, as I obſerved under 
the Conqueror's reign. But whether the matter of fact in eceleſiaſtical 
cauſes was then tried by a jury, I will not pretend to affirm, though, from. 
the peculiar fondneſs the Saxons had, above the other northern nations, for - 
that method of trial, it may ſeem not improbable. However, this is cer- 
tain, that from the time William, who, to gratify the court of Rome, and 
to ſhew his own political purpoſes, ſeparated the courts, the proceeding of 
_ the ſpiritual ones in England have been conformed to the practice of thoſe 
courts abroad, and to the canon law. The alteration, if, indeed, there 
was any, was ſufficiently authoriſed by the king and pope ; and indeed, 
as all the biſhoprics were filled by Normans, they knew not how to pro- 
ceed in any other manner. By the time, of John, the proccedings of theſe 
courts, and their trial of cauſes without jury, had been univerſally fired, 
and received as a part of the lex terre, and, as ſuch, is confirmed by the 
words of this ſtatute. 


Taz next court that the law of the land allows to proceed to ſentence- 
without a jury is the Court of Admiralty, and that for abſolute neceſſity ;. 
| far 
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for as its juriſdiction is not allowed as to any thing that happens within the 
body of a county, except in one particular inſtance, contracts fer ſailors 
wages, but extends only to things done on the fea, or at moſt to contracts 
made in foreign countries (though this laſt is denied by the lawyers of our 
days to belong to them) there is no place from whence a jury can come. 
For the jury of the county, where the cauſe of ſuit, aroſe, are the triers, but 
here, it aroſe in none, Beſides, the great excellency of this method of trial 
conſiſts in this, that the jury, from their vicinity, have opportunities of 
knowing ſomething of the nature of the caſe, and of being acquainted with 
the characters and credit of the witneſſes, neither of which can be ſuppoſed 


in this caſe. In this court the judge determines both matter of law and 


fact. 


Taz ſame was the caſe of the Conſtable's and Marſhal's Court, formerly 
of great power, but now next to antiquated. Its juriſdiction was, firſt, 
martial law, over the ſoldiers and attendants of the camp. Now the trial 
of offenders in this kind, by a jury, whether taken out of the army, or out 
of the county, if in the kingdom, would have effectually deſtroyed that 
ſtrict ſubordination, which is the ſoul of military enterpriſes. Secondly, 
they had the trials of treaſons and felonies done by the king's ſubjects in 
foreign kingdoms. Here there could be no trial by jury, for the ſame 
reaſon as given already for the Court of Admiralty. The laſt part of their 
juriſdiction was as to precedence, arms, and marks of dignity, which flow- 
ing immediately from the grace of the crown, the ſole diſpoſer and judge 
of them, were not ſuppoſed to be in the cognizance of jurors, but proper to 
be determined by the king's judges, who had the keeping of the memorials 


of his grants in this kind. Beſides, theſe honorary diſtinctions are not lo- 


cal, but univerſal through the realm; fo that there is no particular county 
from whence a jury ſhould come. 


Sven are the reaſons aſſigned why theſe two courts proceed per legem 
terre, and not by juries; but, to ſpeak my own opinion truly, when 1 
Eee 2 conſider 
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conſider that their methods are formed upon the proceedings of the civil 
law, I ſuſpect a farther deſign. The diſcovery and revival of this law hap- 

pened in the reign of our Stephen. I have already had occaſion to obſerve 
how greatly the princes, in every part of Europe, were flattered by the 
tempting bait of unlimited power it ſet before them, and particularly the 
kings of England, who were the firſt that ſet out in purſuit of this deluſive 
object; and that their being leſs ſucceſsful than others was, very probably, 
owing to their beginning the career too early. When 1 conſider then that 
theſe two courts, where trials by juries prevail not, dealt in matters that 
were of the reſort of the prerogative, and that, in conſequence, the model- 
ling of them was left to the king; when I ſee all the parts of theſe model 
taken from the imperial law; when I reflect on the notoriouſly avowed and 
unjuſt preference the weakeſt of them gave to that, againſt the common 
law, and the kind patronage the wiſeſt and moſt moderate of them ſhewed 
to it, and its poſſeſſions, down to the reign of Charles the Second, I can- 
not help ſuſpecting a deeper deſign. And, indeed, the common lawyers 
ſeemed to take the alarm, and decried and deſpiſed every part of this law, 
though moſt of it is founded on good reaſon, merely out of the apprehen- 
ſions, that giving it the Izaſt countenance, might in time open a door for 
the abſolute authority of the prince, and the rapaciouſneſs of his Aſc or trea- 
ſury, and thereby overturn the conſtitution. 


Bur there are other courts, beſides thoſe already named, that proceed upon 
the depoſition of witneſſes, and not by jury, I mean the courts of Equity; 
which, in imitation of the civil and canon Jaws, oblige a party to anſwer 
upon oath to his adverſary's charge. This practice, though not allowed by 
common law, is founded in very good reaſon, For, as the proper buſineſs 
of a court of equity is fraud and ſurprize, theſe things being done in pri- 
vate, and endeavoured to be as much concealed as poſſible, it is but rea- 
ſonable that the plaintiff ſhould have power to ſift the conſcience of his ad- 
verſary, and to examine not to a ſingle point, as the iſues at common law 


are, but to many ſeparate facts, from which, taken together, the fraud, if 
| any, 
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any, may appear. Such matters, therefore, being of nice diſcuſſion, and 
of a complicated nature, are not fit for the deciſion of a jury, and indeed 
would take up more time than they could poſſibly employ in the examina- 
tion. The court, therefore, go upon depoſitions, and judge both of the 


law and fact. However, if a matter of fact, neceſſary for the deciſion of 


the cauſe, appears on the depoſition doubtful ; or if any matter ariſe which: 


theſe courts have no power to try, they direct an iſſue, wherein the point 


is tried by jury, in a court of common law; and thus, theſe courts have 
the advantage of both methods. of trial, as well that of the civil, as that. 
uſed by the common law; namely the oath of the party, and 1 
from one, and the trial by jury from the other. 


Ta — however, of trial by depoſition, has been objected to, as 
productive of enormous expence and delays ; and it cannot be denied, that; 
as affairs are now conducted, there is too much reaſon for the objection. Yet 
to this it may be anſwered, that if examiners were more careful, and would ſet 
down no thing but what is evidence, and were the rules of court; to cut off de- 


lays, always ſtrictly inforced, the damage ariſing from both theſe heads would 


be conſiderably leſſened. To cut off all delays, and to reduce the proceed- 
ings to as ſummary a method as that of the courts of common law would, 
(conſidering the matters they are converſant about are of different proof, 
and require the moſt acute examination,) inſtead of preventing frauds, in 
moſt inſtances, by a hurried manner of trial; ſerve to defend and encou- 
rage them. The policy of the common law was to reduce the matter in 
queſtion to a ſingle fact, which the jury might, with eaſe and convenience, 
determine within a convenient time. And it muſt be owned that the lawyers 
and judges of latter days, by admitting the trial of titles to lands in perſonal 
actions, have deviated much from the ſimplicity of the law, and weakened 
the excellence of the trial by jury. The preſent practice, of determining the 
title to land by an action of treſpaſs, will ſerve as an inſtance; where the 
enquiry is, whether a man's entering upon lands was at reſpaſs or not ; if he 
had right to enter in, it was no treſpaſs; if he had not, it was otherwiſe. 


Now,. 
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Now, as the right may depend upon twenty different matters of fact, beſide 
matters of law, all which muſt be ſettled and weighed, before the bare 

queſtion of treſpaſs can be determined, it is eaſy to ſee to what lengths trial 
by juries may be now ſpun; to how ſhort à time the examination of the moſt 
material points muſt be confined; how imperfect, conſequently, the exa- 
mination muſt often be: to ſay nothing of the danger of a jury's erring, 
when both body and mind is wearied out with long attendance, and the 
.attention conſequently enfeebled. 


Ir it be aſked, how came this deviation, which has been attended with 
ſo many inconveniences? The true anſwer is the beſt, that it ſprung from 
the advantage of practitioners, and the litigiouſneſs of ſuitors. By the 
common law, no man could bring two actions of the ſame naturg for the 
ſame thing. If I am entitled to the poſſeſſion of. lands, I may bring my writ 
of entry, or an afſize, to recover it; but if I am foiled, I cannot bring a 
ſecond. So, if I amentitled to the propriety of the land, I may bring my 
writ of right, and if I recover not therein, my right is gone for ever. 
The litigiouſneſs of ſuitors, who had a mind to gain a method of trying 
the ſame thing over and over again, where they miſcarried, introduced 
this method I am ſpeaking of. For every new entry was a new treſpaſs, and 
could not be ſaid to have been tried before; though whether it was a treſpaſs 
or not, depends on what had been tried before, and the avarice of practiti- 
oners, who deſired frequent ſuits, encouraged it. But when once it was 
allowed, notwithſtanding all the complaints of Coke and his co-temporary 
judges, it became univerſally followed, and 1s now ſo eſtabliſhed, and the 
higher actions ſo much out of uſe, that I queſtion whether there is a lawyer 
living who would be able, without a great deal of ſtudy, to conduct a cauſe 
in one of thoſe antiquated real actions. The inconveniences of theſe fre- 
quent trials introduced, for the obviating them, a new practice, the apply- 
ing to the court of chancery, after two or more verdicts conſonant to one 
another, for an injunction to ſtop farther proceedings at law; which, 

though 
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though a new, was become a neceſſary curb, after the common law courts- 
had allowed the former method. 


ries, which, by particular acts of parliament, have particular matters en- 
truſted to their determinarion,. without the intervention of juries; as the 
feveral matters determinable ſummarily by one or more juſtices of the peace 
the affairs of the revenue by the commiſſioners z; and ſuits by civil bills for 
limited ſums by judges of affize; though in theſe laſt the preſiding judge 
may, and ought, in matters of difficulty, to call a jury to his aſſiſtance : 
'and it muſt be owned in this poor country the alteration of the law in this 
laſt particular, has been attended with very good conſequences. The ex- 
pediency of the two former changes, indeed, has been much diſputed ; but 
that being a queſtion of politics, not of law, I ſhall not enter into it, 


Tuus much I have obſerved, in a ſummary way, concerning the ſeveral 
methods of trial, differing from that per pares, which are authorized by. 
theſe words of Magna Charta, per legem terre. 


lun next proceed to the point of the perſonal liberty of tbe ſubjes; but, 


as it will be proper to take all that together, in one view, I ſhall here con- 
clude the preſent lecture. 


LECTURE 
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7 AVING explained the i import of the words per legale judicium parium 


ſuorum, vel per legem terre, which refer to, and qualify all the pre- 


ceding parts, it will be proper to mention thoſe preceding articles, and to 


make ſome obſervations upon them. They then conſiſt of ſix different 


heads, The firſt relates to the perſonal liberty of the ſubject; the ſecoml 


to the preſervation of his landed property; the third is intended to defend 


him from unjuſt outlawry; the fourth to prevent unjuſt baniſhment; the 
fifth prohibits all manner of deſtruction; and the deſign of the ſixth is to 
regulate criminal proſecutions at the ſuit of the king, I ſhall briefly treat of 
all theſe particulars in the order in which they ſtand. 


Tus firſt clauſe tending to ſecure perſonal liberty, runs in theſe words; 
Nullus liber homo capiatur; vel impriſonetur. Liber homo, as I before obſerved, 
here extends to all the ſubjects, and is not to be taken in its more reſtrained 
ſenſe, of a freeholder. We ſee the words are not barely againſt wrongful 
impriſonment, but extend to arreſling, or taking, nullus capiatur. This 
act extends not only to prevent private perſons, particularly the great men, 
from arreſting and impriſoning the ſubjects, but extends alſo to thoſe from 
whom, on account of their extraordinary power, the greateſt danger might 
be apprehended, I mean the king's miniſterial officers, his council, nay 
himſelf, acting in perſon. © No man,” (ſays my Lord Coke, commenting on 
this point,“ ſhall be taken, that is reſtrained of liberty, by petition or ſug- 

« oeſtion to the king, or his council; unleſs it be by indictment, or preſent- 
t ment of good and lawful men, where ſuch deeds be done; for, in that caſe 
« it is per legale judicium perium ; and though an indictment, found or a pre- 

ſeut- 


I LIES. 


Lect.4r. LAWS or ENGLAND. ler 


ſentment made by a grand jury, in one ſenſe, catinot properly be called 
Judicizas, as it is not concluſive; but the fact muſt be after tried by a petty 
jury; yet for the purpoſe of reftraining and fecuring a perſon accuſed upon 
record, that he may be forthcoming on his trial, it is judicium partum: 
Otherwiſe the moſt flagrant offenders might eſcape being tried and con- 
victed. | 


| In the fifteenth chapter of Weſtminſter the firſt, enacted in the third 
year of Edward the Firſt, and ordained to aſcertain for what offences a man 

might be detained in priſon, and to make effeftual proyifion for the bailing 
out perſons upon their giving ſecurity to abide a trial, thoſe acruſed of the 

lighter offences, perſons detained per manndement le roy by the command of 
the king, are mentioned as not bailable; and this may ſeem to contradict 
the law I have now laid down. Yet, when rightly underſtood, it dotlr 
not. For as judge Gaſcoigne rightly ſaid, the king hath committed all his 
power judicial to divers courts, ſome to one, ſome to another: and it is a: 
rule in the conſtruction of ſtatutes, that when any judicial act is referred 
to the king, it is to be underſtood to be done in fome court of juſtice, ac- 
cording to law. The command of the king, therefore, doth not mean the 
king's private will, but a legal command, iſſued in his name, by his judges, 
to whom his judicial power is intruſted. Accordingly Sir John Markham, 
chief juſtice, told Edward the Fourth, that the king could not arreſt any 

man for ſuſpicion of treaſon, or felony, as any of his ſubjects might; and 
he gave a moſt excellent reaſon for it: Becauſe, ſays he, if the king did 

wrong, the party could not have his action. In the ſixteenth of Henry the 
Sixth, it was reſolved by the whole court, That if the king command me to 
arreſt a man, and I do arreſt him, he ſhall have his action of falle impriſon-- 
ment againſt me, although he did it in the king's preſence. 


Tux maxim, then, is, that no man ſhall be taken, and committed td pri- 
ſon, but by judicium parium, vel per legem terre, that is, by due proceſs of 
law. Now to underſtand this, it is neceſſary to ſee in what caſes a man 
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may be taken before preſentment or indictment by a jury; and in the en- 
quiry it is to be conſidered, chat proceſs of law, for this pyrpaſe, is Ro- 
fold, either by the king's writ, to bring him into a court of juſtice, to au- 
wer, or by what is called a warrant in lav. And this is, again, two-fold, 
indeed, by the authority of a legal magiſtrate, as a juſtice of peace's mittimus, 
or that which each private perſon is inveſted with, and may exerciſe. _ | 


7. 


Fixsr then for making a mittimu a good warrant, it is previouſly neceſ- 
ſary, that there ſhould: be an information on oath, before a magiſtrate hav- 
ing lawful authority, that the party hath committed an offence; or at leaſt 
of ſome poſitive fact, that carries with it a ſtrong and violent preſumption 
that he hath ſo done: Next, then, the mittimus muſt contain the offence in 
certain, that it may appear whether the offence charged is ſuch an one as 
juſtifies the taking; whether it is bailable, ſuch as the law requires the de- 
tenſion in priſon. A warrant without the cauſe expreſſed is a void one, and 
impriſonment on it illegal, and ſo it was adjudged in Charles the Firſt's 
reign, though done by the ſecretaries of ſtate, by the king's authority, with 
the advice of his council; thirdly, the warrant muſt not only contain a law- 
ful cauſe, but have a legal concluſion, and him ſafely to keep until delivered by 
law ; not until the party committing doth farther order, for that would be 
to make the magiſtrate, who is only miniſterial, judicial, as to point of the 
liberty of the ſubject; from whence might redound great miſchief to the 
party on one hand, or to the king and publick on the other, by letting an 


offender eſcape. 


- Ler us ſee how far the law warrants a private perſon to take another, 
and commit him to priſon. Firſt, then, if a man is preſent when another 
commits treaſon, felony, or notorious breach of the peace, he hath a right 
inſtantly to arreſt and commit him, leſt he ſhould eſcape if any affray be 
made, to the breach of the peace, any man preſent may, during the con- 
tinuance of the affray, by a warrant in law, in order to prevent imminent 
miſchief, reſtrain any of the offenders; bur if the affray is over, ſo that the 
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danger is perfectly paſt, there is a neceſſity of an information, and an ex- 
preſs warrant; fo, if one man wounds another dangerouſly, any perſon may 
arreſt him, that · he be ſafely; kept, until it be known whether the party 
wounded ſhall die or not. Suſpicion, alſo, where it is violent and ſtrong, 
is, in many caſes, a good cauſe of impriſonment. Suppoſe a felony done, 
and the hue and cry of the country is raiſed, to purſue and take the offen- 
der, any man may arreſt another whom he finds flying; for what greater 
preſumption of guilt can there be, than for a perſon, inſtead of joining the 
hue and cry, as his duty prompts him, to fly from it? His good character 
or his innocence, how clear it may — ſhall not avail him. His 


impriſonment is lawful. 


Axornkx lawful cauſe of arreſting and impriſoning upon ſuſpicion is, if 
a treaſon or felony is certainly done; and though there is no certain evidence 
againſt any perſon as the perpetrator, yet if the publick voice and fame 
is, that A is guilty, it is lawful for any man to arreſt and detain him. So, if 
a treaſon or felony be done, and though there be no publick fame, any one 
that ſuſpects another for the author of the fact may arreſt him. But let him 
that ſo doth take care his cauſe of ſuſpicion will be ſuch as will bear the teſt; 
for otherwiſe he may be puniſhable for falſe impriſonment. The frequent 
keeping company with a notorious thief, that is, one that had been convic- 
ted, or outlawed, or proclaimed as ſuch, was a good cauſe of impriſon- 
ment. Laſtly, a watchman may arreſt a night walker at unſeaſonable hours 


by the common law, however peaceably he might demean himſelf, for 


ſtrolling at unuſual hours was a juſt cauſe of ſuſpicion, of an ill intent. 
With reſpe& to perſons arreſted by private authority, I muſt obſerve, that 
the law of England, ſo abhors impriſonment, without a certain cauſe 
ſhewn, that if there is not an information on oath ſworn before a magiſtrate, 
and his commitment thereon in a competent time, which is eſteemed twen- 
ty-four hours, the perſon is no longer to be detained. 
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ject. Let us now ſee the remedies the law provides for-thoſe that ſuffer by 
its being infringed: the writ of a, & atis I have already mentioned and 
that it is long ſince out of uſe ; the moſt uſual-way then to remedy this, and 
to deliver the party, is the writ of habeas. corpus, in'obedience to which, the 
perſon impriſoned is brought into court by the ſheriſf, who is the keeper 
of the priſon, together: with the cauſe of his caption and detention, that the 
court may judge whether the firſt taking was lawful ; and if it was, whether 
the continuance of the impriſonment is ſuch z and this . in the 
name of the party himſelf impriſoned. 


Taz next is che writ de homine replegiando, of replevying a man, that is, 
delivering him out upon ſecurity, to anſwer what may be odjected againſt 
him. This is moſt commonly uſed when a perſon is not in the legal priſon, 
but perhaps, carried off by private violence and ſecreted from his friends, 
and therefore may be brought by a near friend having intereſt in the perſon's 
liberty, as by a father, or mother, for their child, or a huſband for his 
wife, Theſe are the remedies for reſtoring a perſon unjuſtly deprived of li- 
berty, to the enjoyment of that invaluable blefling. But very deficient 
would theſe remedies be, if there were no proviſions made for the puniſh- 
ment of a perſon offending againſt his nur right, n nor we relief for the 


_ unjuſtly aggrieved. . 


Fox the point of puniſhment, an indiftment will lie at the King's ſuit, 
againſt the falſe impriſoner, grounded on this ſtatute, for the vindication of 
the publick juſtice of the nation; and the party, if found guilty, ſhall be 
puniſhed by fine and impriſonment. For the relief of the perſon injured, he 
may have an action of falſe impriſonment, wherein he ſhall recover dama- 
ges: or an action on the caſe grounded on this ſtatute, wherein he ſhall 
have the ſame remedy. For Coke obſerves on this ſtatute, that it is a gene- 
ral rule, where an act of parliament is made againſt any publick miſchief or 
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different from that of other nations of Europe, at leaſt, as their laws are 
underſtood and practiſed at preſent, where a man may be impriſoned with- 
out knowing his crime or accuſer, or having any means, except of humble 
petition, to be brought to his tryal. It is therefore no wonder that the peo- 
amm , P00 an 
Wann | 


Tur next branch of the ſtatute is, Nullus liber bomo diſſeizethr de libero te- 
nenients ſup; vel libertatibus, vel liberis conſuetudinibus ſuis. Here it may be 
though the word liber home ſhould be reſtrained to freeholders, becauſe 
none others can be diſſeized; but the following words, libertatibus and con- 
ſurtadinibus, tead, by their import, to a more enlarged conſtruction, and 
take in all the ſubjecta ; fo that diſſeizetur muſt not be taken in its limited 
peculiar fenſe, but rather in general for depriverur. Firſt, then, no freehol- 
der ſhall be diſſcized of his freehold, but by verdict of a jury, or by the 
law of the land, as upon default, not pleading, or being outlawed. It 
was made to prevent wrongful entries, by ſuch as had right or pretended 
right to the land, in order to avoid breaches of the peace and bloodſhed, 
which often enſued thereon ; but it was not intended to take away the en- 
try of a perſon who had a right to enter, given him by law, for that the 
law could never conſtrue a difeizen, which is a wrongful diveſting of the 
freehold. 


To underſtand this, it is neceſſary to obſerve, that a man may have 
right to the lands, and yet no right to enter upon them; or he may have both; 


and in the laſt caſe it is no diſſeizen. If A diſſeizes B, he ſhall never, by his 


own wrongful act, deprive B of the right of poſſeſſion; but he may of his 
own 


—— — —— — 
— 


Py 

— —- - 

— — 
. 


— — Ny 
2 —— 


— — ͤ —— 
—CCCC_ 
— — — — 
323 .4 * 
- — 


— ww - 
= = 

N — 
- — 


— 


2 — — —— ro pens 5 — = - 
5-5 Ph neyycyg re —_LCIRqStq= = 
S—2=2Y 2 
» 2 4d EE. Mb > 4 TT x 13 "I=&.. = 2A 1 * 
- — — — — - —_ — 
2 4 = =IS Ry * Ss 2 — — 6 
- * J 
: = — . — ” — — — — — 
— . : = > : — — — — 
— a 2 — _— : 
© Þ. a 8 * 2 
— 
* — — 


— 4 
— "20 * 
- = . 
ame EE ESL . — 
2 


= 
* —— 
8 = = = 
7 Taz = r 
— — — 
by 7 8 
bd 1 * = 35 
« 
— — 2 2 
— — 


— << Sao. 
rr — 5 
25 _ — = . LR IETY 
— — ; —— 
——— = 
* — * - - 
— - - 
_— —=—=_D — —- = — 
— — — — — 
2 — 


I 833 ———C—— — — 
— — 


- D > — — 
r 


— 
— — * — 
. 
= — — 


406. LECTURES or ris sere 61. 
own authority enter at any time, dvring”A's life, provided he Goth it wich- 
out breach of the peace. But if A is dead, now the lands being thrown 
by the law upon A's heir, who had no hand in the wrong, and who is an- 
ſwerable to the Lord Paramount for the ſervices due from the land, B has, 
by his own negligence, in not entring, or if he could not enter, claiming, 
during A's life, loſt the right of poſſeſſion. It is men A heir, 
and B muſt recover his * by a fait at ow. 

To ſee what e auen Wer une in the kult — 
the laws of the realm, that every man ſhould» freely enjoy ſuch advantages 
and privileges as theſe laws give him. Secondly, it ſignifies the privileges 
that ſome of the ſubjects, whether ſingle perſons, or bodies corporate, have 
above others, by the lawful grant of the king; as the chattels of felons or 
outlaws, and the lands and privileges of corporations. Hence any grant 
of the king, by letters patents, to any perfon, which deprives another ſub- 
je& of his natural right and free liberties, is againſt this branch of Magna 
Cbarta, as are all monopolies, which were ſo plentifully and ſo oppreſſively 
granted in the reigns of Elizabeth and James the Firſt, and here in Ireland, 
in that of Charles the Firſt, We muſt, however, except ſuch monopolies 
as are erected by act of parliament, or by the king's patents, purſuing the 
directions of an act made for that purpoſe. 


LasTLY, Conſuetudinibus takes in and preſerves thoſe local cuſtoms in many 
parts of England, which, though they derogate from the common law, are 
yet countenanced and acknowledged as part of the general ſyſtem of law. It 
alſo extends to any privileges which a ſubje& claims by preſcription, as 


wreck, waif, ſtray, and the like. 


Taz next clauſe is, aut utlagetur; of which having ſpoken already, I ſhall 
paſs on to the fourth, aut exuletur. No man ſhall be baniſhed out of the 
realm, ni/i per legem terre; for the judicium parium is out of this clauſe, 

there 


le- U LAV S of EN OLM D. 47 
there being no crime of which a man is convicted hoſt ſentence is baniſh, 


ment. The: tran{aortation now. commonly uſed for ſlighter ft lonies is not 
like it; for chat is by the free conſent of the criminal, who deſires to com- 
mute a licavier puniſhment fur a ſſighter:- Now per legem terre a man may 
be exiled two vays, either by a& of parliament, as ſoine; wicked minions of 
our former kings were, and particularly Richard the Second's corrupt judges 
into Ireland ; or by a man's abjuring the realm when accuſed of felony, that 
is ſwearing to depart out of the kingdom, never to return; which latter is 
long ſince fallen into diſuſe. Coke ſays that the king cannot ſend any ſub- 
ject againſt his will to ſerve him out of the realm, and the reaſon is ſtrong, 
for if he could under pretence of ſervice, he might tear him from his fami- 
ly and country, and tranſport him to the remoteſt corner of the earth, there 
to remain during the whole of his life. But what ſhall we ſay as to the mi- 
litary tenants, who by the very tenure of their grants were obliged to ſerve 
the king in his wars out of the realm ? Certainly, whilſt the feudal ſyſtem 
retained its priſtine vigour, and perſonal ſervice was required, they were an 
exception to this rule; but when the commutation of eſcuage was eſtabliſhed, 
they were conſidered as under it. Indeed their general readineſs to attend 
their king's ſervice in perſon gave no occaſion for this queſtion's ever being 
decided. The famous caſe on this point was in Edward the Third's reign ; 
that prince had made many grants to Sir Richard Pembrige, ſome for ſer- 
vitio impenſo, others for ſervitio impendendo. The king commanded him to 
ſerve in Ireland, as his Lord deputy, which he poſitively refuſed to do, 
looking upon the appointment as no better than an exile; and for this 
refuſal the king ſeized all that had been granted to him pro ſervitio impen- 
dendo ; and the queſtion came on in court, whether the ſeizure was lawful. 
The judges clearly held the refuſal lawful, and therefore would not com- 
mit him to priſon ; but as to the ſeizure, in conſequence of the words pro 
ſervitio impendendo, without ſpecifying where, they thought it juſtified, 
But Coke ſays, * it ſeemeth to me that the ſeizure was unlawful.” For pro 
ſervitio impenſo, and impendendo muſt be intended of lawful ſervice within 
. | the 
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the realm: The laſt time tis at was violatodd was in the reign of the 
| James the Firſt, in the caſe of the unfortunate - Sir Thom- 
as Overbury; who for refuſing to go embaſſidor w Muſcoyy, was by 
roufly poiſoned; and for his marder the fuvoutite Somerſet and his coun- 
teſs were both condemned to die 
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HE fifth branch of this ſtature is in very general terms; it is, aut 
© aliquo modo deftruatur. © Deftruion” is a word of very general import. 
Coke, in the firſt place explains it by ſaying, * no man ſhall be fore-judged 
<« of life or limb, or put to the torture or death, without legal trial.” But 
he ſhews, afterwards, by his inſtances, that it is much more extenſive : 
For he obſerves, that (when any thing is prohibited, every thing is prohibi- 
ted, which neceſſarily leads to it.” Every thing, therefore, openly and vi- 
fibly tending to a man's deſtruction, either as to life, limb, or the capacity 
of ſuſtaining life, is hereby directly forbid : So that, torture, as it indangers 
life and limbs, and may prevent a man from earning his livelihood, is, on 
all theſe three accounts, unlawful, though common among all other nations 
of Europe, who have borrowed it from the old Roman law with reſpect 
to ſlaves; a plain indication, in what light the introducers of it looked on 
their ſubjects. It cannot be ſaid that this hath never been violated in En- 
gland in arbitrary times; (as what nation is there, whoſe fundamental laws 
have not been, on occaſions, violated?) yet, in five hundred years, I do not 
believe the Engliſh hiſtory can afford ten inſtances. 


Fox the ſame reaſon, © judging a man, either in a civil or criminal cauſe, 
<« without calling him to anſwer and make his defence,” is againſt this provi- 
ſion, So likewiſe is “the not producing the witneſſes, that the party may 
« have an opportunity to croſs-examine them,” I believe, if they may be had. 
For in the caſe of death, or abſence in a foreign country, that they cannot 
be produced, there is an exception, for very neceſſity's fake; and in that 
caſe, the examination of ſuch perſon, taken before a proper magiltrate, is 
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good evidence, though thereby the party loſes the croſs-examination or 


information againſt his murderer. But whenever this happens, the jury 


| ſhould conſider that the party has loſt the benefit of the croſs-examination, 
and have that in their contemplation, when they are preparing to give their | 


verdict. Directiy contrary to. this fundamental lau, and to common * 


was the trial of Sir Walter Raleigh, conducted by Coke, attorney- gen 


upon the depoſitions of people who might be brought face to face. "ay 
notwithſtanding the perfect knowledge of that great lawyer in the laws of 
England, he was a moſt time-ſerying miniſter of the crown. The peaple 
of theſe nations are much indebted to him for his excellent writings on the 
law, and more far demonſtrating the antient right of the people of England 
to the liberties they claimed: but, if we conſider that he was then in diſ⸗- 
grace at court, I fear his panegyric muſt be confined to his behayiour while 


a judge, which was without reproach ; nor did he heſitate to forfeit the fa- 
vour of the crown, by oppoſing incroachments on the law of W 


As rending to deſtruction; it is likewiſe Wiel to amerce or * a man 
convicted of a crime, beyond what he has a poſlibility of paying; for that 
would tend to perpetual impriſonment, and diſabling him from maintaining 
himſelf and family. Neither is it lawful, though a man be indicted of trea- 
ſon or felony, for the king to grant, or even to promiſe, the forfeiture of 
his lands or goods; for this would be throwing a temptation in the way of 


others to ſuborn witneſſes to his deſtruction. Theſe I mention, only as 


particular inſtances, to open the import of this law; but the words are ali- 
quo modo deftruatur, taking in * every thing that directly tends to deſtruction.” 
And it muſt be obſerved that theſe words, aliguo modo, are not in any 
other branch of this act. | 


I com now to the laſt cauſe of this firſt part, nec ſuper eum ibimus, nec ſu- 
per eum mittemus, niſi per legale judicium parium ſuorum, aut per legem terrae. 
I obſerved before, from the words here being in the firſt perſon, that they 


refer to the ſuit of the king; and they relate not only, by the latter words, 
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ro a legal trial, as to matter and form, but alſb to à trial in a proper and 
legal court. The words ver ſuper eum ibimus belong to the King's Bench, 
where the ſuits of the King, the placita corone, are properly handled, and | 
where the King is always fuppoſed to be preſent. The words ſuper eum mit- 
temas refer to other courts fitting for the ſame purpoſes, as Juſtice of gaol- 
delivery, for inſtance, under the king's cominiſfion. But when thoſe words 
are coupled with the following ones, per legem terrae, they carry a farther | 
import; not only that the courts, trying the king's cauſes ſhould proceed 
according to the law of the land, but that the courts themſelves ſhould be 
ſuch as the I terre authorizes; that is, eicher the common law, from 
time immemorial, or acts of parliament. So that the king hath no pow- 
er, of his own authority, to form new criminal courts, as he may ci- 
vil ones. In ſome cafes, he appoints, indeed, the judges of the courts of 
common law, and iſſues of commiſſions, and appoints the commiſſioners 
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in criminal courts authorized by parliament; but no farther doth his power 9 | | 
extend. Roa oe || 
To this it may be objected, that the king may create a county palatine, 14 
and conſequently new eriminal courts;ʒ but let this be conſidered: Counties, Fil 
and duchies, ſuch as we call palatine, were, I may ſay, indeed, of the ef. 11 
ſence of a feudal kingdom, as ours originally was; that is, the king might 19 [4 
diſmember a' part of his kingdom from the immediate ſubjection to the WH 11 
crown, transfer a' ſubotUinate degree of the legal rights to a ſubject; and By 
when a county of that kind was created, without ſaying any more, all the if 
courts, not new ones, but the ſame that were at common law through the þ ju | 
whole kingdom, followed as incidents; in the ſame manner as by erecting a f 10 [1 
new county, not palatine, it had its county court, and the ſheriff's tourne. i | ö 
Theſe are not erecting, properly ſpeaking, new courts, ſo much as bringing | i ' 
the old ones home to the doors of the people of that diſtrict. | ö | | 
As I obſerved at the'beginning, this law naturally divides itſelf into two _— 
parts, the firſt ending at the words, per legem terre. Having made ſuch E 10 
Gg g 2 obſerva- | i 
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obſervations as have occurred to me as neceſſary or material for the under- 
ſanding thereof, I now proceed to the latter part of this ſtatue, which runs 
in theſe words: Nulli vendemus, nulli negabimus, aut deferemus juftitiam, vel. 
relũum. Some haye imagined that, by theſe words, in the disjunctive, are 
meant common lay and equity; hut courts of equity, and proceedings in 
caſes of equity in thoſe courts, were not known in times ſo early; and the 
legal ſignification of refum in old ſtatutes, and law books, is cither the 
right that a man hath to a thing, or the law of the land, the means of at- 
taining the poſſeſſion and enjoyment of that right; and in that ſenſe it is 
here to be taken; as Coke ſays, juſtice is the end, refum the means, namely, 
due proceſs of law ; neither of which is to. be ſold, denied, or delayed to 
the ſubject. In order to underſtand this, it will be neceſſary to point out 
ſome of the miſchiefs that were before this act, which is the ſureſt way to 


expound the meaning of any law. » Wi 


For this pupoſe it is to be remembered, that, in the Saxon times, almoſt 
all ſuits, except between Grandees, were expedited in the country courts. 
I have obſerved before, that the Conqueror and his | ſucceſſors diſcouraged 
theſe, and encouraged ſuits in the Aula Regis, or king's courts ; and that the 
ſubje&s were fond of ſuing there; but ſtill it was a matter of favour, where 
the cauſe properly belonged to the country juriſdictions, and could not be 
demanded as a right. As a matter of favour, it might be denied by the 
king, or his chancellor, who was the iſſuer of the original writs, unleſs a 
ſum of money was paid, ſuch as they demanded. This was /elling juſtice. 
Or, if the perſon to be ſued was a favourite of the king, or chancellor, the 
writ might be denied; this was denying juſtice, Or, if it was granted, as 
the proceedings were ex gratia, the party might, ad libitum, be delayed by 
the judges, or the cauſe might be ſtopped by order of. the king, and this 
was the deferring of juſtice, meant by this act, which was intended for the 
giving every ſubje& a right, in all caſes, and againſt all perſons, to have 
juſtice adminiſtered to him in the king's courts... The chancellor now is 


hereby obliged inſtantly. to iſſue all original writs, and the judges of the ſe- 
| | | | veral 
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veral courts, where cauſes depend, to iſſue the proper judicial ones without 
fee or reward. This, however, is not ſo to be underſtood, as to prohibit 
the moderate and accuſtomed fees, which, from time immemorial, have 
been paid to the officer, for his trouble in making them out, or to the 
judge, for putting the ſeal; for theſe are a part of their livelihood, but only 
thoſe arbitrary ſums which were before taken, and which the ſtate properly 
calls the ſelling of juſtice, So likewiſe the judges are obliged, in every 
cauſe before them, to proceed with expedition, and to ſuffer no delays, but 
ſuch as the law allows, and requires, for giving each party an opportunity: 
of defence, and of laying his cauſe fully before the court. 


HowzveR, notwithſtanding, this act, the evil was often repeated, and 
many ſuits ſtopped by the command of the king, and others, as appears by 
four ſeveral acts of parliament, made to enforce and explain this one, the 
ſubſtance of which acts, is ſummed up by Coke in theſe words: That « by 
« no means common right, or common law, ſhould be diſturbed or de- 
« layed ; no, though it be by command, and under the great ſeal, or privy. 
e ſeal, order, writ, letters, meſſage, or commandment whatſoever, either 
from the king, or any other; and that the juſtices ſhall proceed, as if no 
« ſuch writs, letters, order, meſſage, or other commandment, were come 
% to them.” However, this is not to be underſtood ſo ſtrictly, but that the 
king may ſtop his own civil ſuit that he hath inſtituted for his own benefit, 
as a capias for a fine, becauſe gqui/que juri ſuo renunciare poteſt ; and this ſtop- 
page, in truth, is for the benefit of the ſubject. It is otherwiſe in criminal 
accuſations, unleſs he can ſhew good cauſe to the court to put it off, For 
every man accuſed has a right to be brought to his trial. | 


Nz1THER are legal protections within the prohibition of this law; theſe 
were granted to ſtop ſuits againſt any man that was perſonally employed in 
the ſervice of the king, and were founded on this preſumption, that ſuch, 
ſervice was for the public benefit, to which all private regards muſt give 
way. But then theſe protections, muſt be legal ones, ſuch, and none other, 

as 
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as are found in the Regiſter, the antienteſt book of the law, and not ches 
newly deviſed, and for new-fangled cauſes. Theſe protections, however, 
were greatly abuſed in the ſequel; favourites, and their dependants,” fre- 
quently obtaining them, to hinder others of their Juſt rights, under pretence 
of ſerving the king; where, in truth, there was no ſuch thing. It is there- 
fore recorded, highly to the honour of Elizabeth, that ſhe firſt diſcontinued 
the granting them; and her laudable example has been followed by all her 
ſucceſſors. I ſhall, therefore, not dwell upon them, it being ſafficient to 
have mentioned that ſuch things there are, or at leaſt were in our law. 


I nor the prolixity with which I have treated of this chapter of Magna 
Charta, the care I have taken to open the true meaning and force of every 
word in it, and the many tacit exceptions each part of it is ſubjett to, will 
be excuſed, when it is conſidered, that it not only contains great variety of 
matter, but is the moſt important, and of more general conſequence and 
concern, than any other law of the land. It is the guardian of the life, the 
| liberty, the limbs, the livelihood, the poſſeſſions, and to the right to juſtice 
of every individual, and therefore it concerns every- man to know it, and 
fully to underſtand it. 


Tux thirtieth chapter is in favour of commerce and merchant ſtrangers. 
Certain it is, that, in antient times, the kings of Europe, and their military 
ſubjects, looked on merchandize as a diſhonourable profeſſion; as did the 
Romans alſo, in the military ages of that republic. By the old laws of 
England, no merchants alien were to frequent England, except at the four 
great fairs; and then were permitted to ſtay but forty days at a time, that 
is, an hundred and ſixty days in the whole year. But now this act has 
altered the former law, and is very favourable to perſons engaged in com- 
merce, who before were little better than at ſufferance. It commands that 
all merchants, namely, merchant ſtrangers, whoſe ſovereign is in amity 
with the king, unleſs publickly prohibited, that is, ſays Coke, by Parlia- 
ment, which is true, as the law hath ſince ſtood, (but before, I conceive the 

king 
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king himſelf had the power to prohibit) ſhall have ſafe and ſure conduct in 
ſeven things. Firſt, to depart out of England without licence, at their 
will and pleaſure, Secondly, to come into England in the ſame manner. 
Thirdly, to continue in England without limit of time, Fourthly, to go 
and travel through any part of England at their pleaſure, by land or water. 
Fifthly, free liberty to buy and ſell. Sixthly, without any manner of evil 
tolls or taxes, but only; Seventhly, by the old and rightful cuſtoms, that 
is, by ſuch duties as were of old time accuſtomed to be paid, and are there- 
fore called Cuſtoms. By this law the king is prohibited from laying any new 
taxes on the imports or exports of merchant ſtangers. And as now they 
gained a general licence to continue in the realm, from hence aroſe that 
privilege of merchant ſtrangers, to take leaſes for years, of houſes for their 
dwelling, and warehouſes for their goods, whilſt they continued in Eng- 
land; for, regularly, all acquiſitions of aliens, in lands or tenements, belong 
to the king. 


Tur ſecond branch of this act is a very equitable one. It concerns 
merchant enemies, or rather ſuch merchant ſtrangers as came in friends, 
and afterwards, became enemies, by a war's breaking out between the ſo- 
vereigns while they are in England. It provides that, on a war's ſo break- 
ing out, the perſons and effects of ſuch merchants ſhould be ſeized, and 
ſafely kept till it ſhould be known how the Engliſh merchants had been 
treated in the enemy's country and that, if they were well treated, theſe 
ſhould be ſo too. This regulation, however, is not put in uſe; becauſe, by 
the treaties made between the ſovereigns of Europe, it is ſtipulated, that, 
on the breaking out of war, the merchants in each others: country ſhould. 
have a certain number of days to withdraw themſelves and their effects. But 
if a merchant enemy comes into the country, after war declared, he is to 
be treated as an enemy; to which, by the old law, now antiquated, there 
was a very humane exception, that of perſons driven into England by ſtreſs 
of weather, | 
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LECTURE XIII 


A I have dwelt on the twenty-ninth chapter of Magna Charta fo long, 
and treated of it and every part of it ſo minutely, I ſhall, in this lec- 
ture, diſpatch the remaining part thereof with more expedition. Indeed, 
of the thirty-firſt I would have ſaid no more, than merely to obſerve, that it 
related to the military tenures now aboliſhed, were it not proper to remark, | 
that it was made to enforce the old feudal law, then the law of England, 
with reſpect to landed eſtates, and to reſtrain John's ſucceſſors from the 
violences he had introduced in favour of the royal prerogative, to the detri- 
ment of the immunities and privileges of the ſubjects. It has been already 
obſerved in theſe lectures, that by the feudal law, eſpecially as eſtabliſhed 
by the Conqueror in England, the king was very amply provided for with 
a landed eſtate, to ſupport his dignity and expences, which was at that time 
looked on all over Europe as unalienable, except during the life of the 
king in being; and that the reſt of the land was to be the property of the 
free ſubjects of the realm, ſubje& to the ſervices impoſed, and the other 
conſequences of his ſeignory as feudal lord. 


One of theſe conſequences was the eſcheat on the failure of heirs, ei- 
ther by there being none, or by the blood being corrupted by the commiſ- 
ſion of felony, which in law amounted to the ſame thing; as no ſon, un- 
cle, nephew, or couſin could by law claim as heir by deſcent to a perſon 
attainted. For the legal blood, the title to the inheritance, failed in him 
the laſt poſſeſſor, by his breach of fealty; and every heir lineal or collateral 


by the law of England being obliged to claim as heir to the perſon laſt 
ſeized, 


WP 
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ſeived, mut de excluded, unn blood inheritable failed in the 
N 8 


In — theſe + elcheats; aa often kappened i in thoſe times, 
both by corruption of blood, and failure of heirs inheritable, (for, as I 
have obſerved before, the granting feuds antiqua ut nova was introduced 
only by Henry the Second, the father of John, and were not at this time 
become univerſal, as they fince have been) John introduced this new maxim, 
that when an earldom or barony, fell to the crown by eſcheat, he held it in 
the right of his crown, as it was originally derived from thence; and canſe- 
2 that the tenants of the former lord, being now, inſtead of intermed- 

e, become immediate tenants of the crown, held of him #n capite, as 
was called; that is, chat he, by this eſcheat, obtained privileges over rh 
renants of the former lord, which he, the former lord, never had, or could 
have, but which he claimed as king, in jure corone. Theſe privileges were 
many in number; bur it will be ſufficient to mention only two of them, to 
| ſhew into how much worſe a-ſtate the tenants of theſe eſcheated lordſhips 
were thrown, by being conſidered as tenants in capite. 


Finsr, then, the king had from his tenants in capite, who came into poſ- 
ſeſſion of their lands at full age, inſtead of relief, to which ſubje& lords 
were intitled, and which was only one fourth of the value of the lands, his 
primeir ſeizin, which was the whole year's value. Another grievance was 
with reſpe& to the wardſhip of military tenants under age. As to the te- 
nants in capite, the king had, by his prerogative, a right not only to the 
wardſhip of the perfon of his minor tenant, and of the lands he held of him 
in capite, but alſo of all other lands held by knight ſervice of any other per- 
ſon. For as to ſocage lands, they were to be in the hands of the next of 
kin, to whom the inheritance could not deſcend, who, at the infant's full 
age, was to be accountable for the profits: and under the pretence of ſuch 
tenants, upon the ſuperior lord's eſcheat, becoming tenants in capite, John 
claimed and exacted the privilege, to the detriment of the other lords. 

H h h Theſe 
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Theſe and other miſchiefs, for others there were, as I obſerved before, and 

ſome of them are mentioned in this ſtarure, are remedied by the general 

proviſion which reſtored the feudal law. That the king ſhould hold all ſuch 

eſcheated lordſhips in the ſame right they were before held, and have po 

other privilege, but what the lord by whale eſcheat they fell to him had ; 
in a word, that he ſhould hold them as lord of that lordſhip, not as king. 


Tax thirty-ſecond chapter hn to che alienation of lands, 1 0 ves a 
qualified power of that kind. By the feudal law, as it was introduced at 
the Conqueſt, no lord could alien his ſeignory without the tenants conſent, 
ſo neither could the tenant his tenancy, without approbation of the lord, 
Theſe ſtrict rules were firſt broken into, in thoſe ſuperſtitious times, in fa- 
vour of churchmen ; afterwards, in Richard the Firſt's time, to raiſe mo- 
ney for the holy war. Not but the ſubjects, by their inſiſting on Ed- 
ward the Confeſlor's laws, of which free alienation was a part, ſeemed to be 
fond of it. However, the kings in all their. grants of the old Engliſh laws, 
were careful to preſerve the feudal ſyſtem, in guarding againſt the alienation 
of the military tenures. Coke, on commenting in this ſtatute, in order to 
the better underſtanding thereof, makes three obſervations relative to, 
what was the common law before this ſtatute ; in the laſt of which I appre- 
hend he is miſtaken, as the law then ſtood ; and that what he aſſerts there- 
in to have been law did not become (ſo though often in practice) till after the 


ſtatute quia emptores terrarum, in Edward the Firſt's reign. 


Hrs firſt obſervation is that the tenant might have made a feoffment of 


the whole, or a part of his tenancy, to hold of himſelf; and no doubt but 
he might. This was the uſual caſe of ſubinfudation, by which the lord 


was in no ſort prejudiced ; for his ſeignory remained entire, and he might 
diſtrain in any part for his whole ſervice; and in ſuch caſe, if the under 
tenant was aggrieved, he was to have his. remedy againſt his immediate 
landlord the meſue, (or middle perſon), as he is called in our law. 
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ne M0 doll 4 z, 92:4 0 
an ſean obſervation is, that the te tenant could not alien in 00 apart of 


x he tenancy, t to hold, not of himlelf, but of the lord, than which nothing 
could be more reaſonable ; 1 for it would have been againſt theſe old rules 
alſo, for a tenant to bring i in another, as immediate vaſſal to the lord, with- 
out his, the ford's conſent. The tenant would by that means diſmember 
the ſeignory, which he received, entire, and ſo deprive the lord of his 


right of Orang | in the whole, and confine him merely to that part re- 


maining 1 in his own hands, as original tenant, For as to the part of the 
e, he could not diſtrain that for his ſervice, there having been no feu- 
dal contract between chem. Such alienation, therefore, unleſs when the 
lord accepted the allience as a tenant, was a breach of fealty, and againſt 
the old feudal | principles, and conſequently unlawful in England. 


Tur third obſervation Coke makes « on this ſtatute, i is, that by the com- 
mon law the t tenant might have made afeoffment of the whole tenancy, 
to be holden of the lord. For, ſays he, that was no prejudice at all to the 
lord, But though this certainty prevailed as common law, long before ei- 
ther Coke or Littleton wrote, I cannot help thinking, both becauſe it was 
contrary to the old feudal law, and alſo from the words of the ſtatute quia 
emptores terrarum, that .it was firſt introduced by that act of parliament, the 
words of which are de cetero liceat unicuique libero homini terras ſuas, ſeu te- 


nementa ſua vel partem, inde vendere. Here the alienating the whole is de- 


clared from henceforth lawful ; which words had been nugatory, if this had 
been common law before. 


Taz chapter of Magna Charts of which we are ſpeaking, was, then, the 
firſt poſitive law that allowed the free alienation of lands. It, in one ſenſe, 
enlarged, whilſt in another it expreſsly reſtrained, the power of the tenant; 
whereas, before, he might alien the whole, or part of his tenancy in fee, 
but ſubject to the diſtreſs of the lord. Now, by this ſtatute, he was confi- 
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ned to an alienation only for ſo much, that out of what remained, the lord N 
might have ſufficient diſtreſs for his entire ſervice, and the part conveyed 
was in the alienee's hands, free from any future diſtteſs by the lord, or ſervice 
due to him, fealty only excepted: But it not being ſpecified, how much. 
of the land was a ſufficiency, though the half, or what was the half in value- 
was, in common eſtimation, reputed ſuch, | the” tenants, under this pre- 
tence, would alien more; which gave occaſion to many diſputes and ſuits,. 
and the propenſity to general alienations continuing, the law called quia emp- 
teres terrarum, already mentioned; was at length made, which gave a gene- 
ral licence to alien the whole, or a part at pleafure, to hold of the ſuperior. 
lord; and this put an end, in the law of England, to ſubinfudation of fee 
ſimples. For, ſince the paſſing chat law, if a man enfeoffs another of the 
whole or part of his land, there is no tenure between the feoffer and feoffee,. 
but the feoffee holds of the feoffer's lord. But as to lower eſtates, as fee 
tail eſtates for life, years, or at will, ſubinfudation remains; becauſe the 
whole eſtate is not out of the donor, or leſſor, but a reyerſion remains in; 
him ; wherefore the tenure, in ſuch _ is of the donor ar leſſor. 


By the ſtatute of Magna Charta, | in caſe of alienation of part, to hold of 
the lord, the reſidue remaining in the original tenants hands, was to anſwer 
the ſervices, and the alienee held of the lord, by fealty only. But now by. 
the ſecond.chapter of the forementioned ſtatute, the ſervices were to be ap- 
portioned, that is, divided in proportion to the valye of the lands, If half 
of the lands, not in extent, but value, was aliened, the aliente paid half: if 
one third, the like quantity. I have obſerved before, on this ſtatute of 
quia emptores, that the king, not being named, was not bound by it, For 
his tenant in capite to alien without licence was a forfeiture, until, in the ; 
reign of Edward the Third, a fine for alienating was ſubſtituted in the place. 
of the forfeiture, which fine continued until. the reſtoration, when it was 
aboliſhed. | g 
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Tut thirty- third Chapter provides that the patrons, that is, the heirs 
of the founders of abbeys, who, by title under the king's letters patent, or 
by tenure, or antient poſſeſſion, were entitled to the cuſtody of tempora- 
lities, during the vacancy of the abbey, ſhould enjoy them free from moleſ- 
tation of any perſon, or of the king, under the pretence of the prero- 


Tux thirty- fourth chapter is relative to appeals of murder, brought by 
private perſons. When a man is murdered, not only the king, who is 
injured by the loſs of a ſubject, may proſecute the offender, but alſo the 
party principally injured, that is, the widow of the deceaſed, if he had one: 
for ſhe, as having one perſon with him, ſtands intitled to this remedy in 
the firſt piace; but if he left no widow, his heir at law might purſue it, It 
follows, therefore, that a female heir might, by the common law, have 
brought an appeal of murder, as the daughter, or the ſiſter, if there had 
been neither children or brother. But this ſtatute alters the common law, 
and takes away the appeal,. in ſuch caſe, from every woman, except the 
widow ; ſo that, at this day, if a man be murdered, leaving no widow, 
and his next heir be a female, no appeal of murder can be brought. But 
this diſability is perſonal to women; for, though a daughter, or ſiſter, 
ving, can bring no appeal, though heir, yet, if they be dead before the 


murder, leaving a fon who is heir, he may bring it. 


I'snALL now make a few obſervations on the right of the widow's bring- 
ing ſuch appeal. Firſt, then, the man ſlain muſt be vir ſuus, as the ſta- 
tute expreſſes it. If, therefore, they had been divorced, the marriage be- 


| ing diſſolved, ſhe could not have an appeal. It was otherwiſe, if they had 


deen only ſeparated 2 menſd & tboro; for then he ſtill continued her huſ- 
band. He ceaſes likewiſe to be vir ſuus, if ſhe ceaſes to be his wife, or 
widow. Therefore, by her -marrying again, her appeal is gone, even: 
though the ſecond huſband ſhould die within the year, the time limited for 
bringing it. This is carried ſo far, that though ſhe brings an appeal while. 


a widow,, 
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a widow, yet if ſhe marries while it is depending, it Wall abate for ever. 
So if ſhe has obtained judgment of death againſt the- Appalla if dmdr- 
ries before execution,. ſhe can never have execution againſt him. quJh on, 
point the heir is leſs favoured in appeals than the widow, for if the perſon” 
murdered had been attainted of high treaſon, or felony, ſo that his blood 
was corrupted, the heir could not have it; for the civil relation between 
them was extinguiſhed, by the anceſtor's civil death: but the relation of 
huſband and wife depends on the law of God, who has declared the bond 
indiſſoluble; therefore no law of man can make him ceaſe to be wir ſus, 
and, in ſuch caſe, ſhe ſhall have an appeal. 


Tae thirty-fifth chapter treats of the county courts ; but having already, 
in a former lecture, mentioned what appeared to me ſufficient -on_ that ſub- 
ject, I ſhall proceed to the next, viz. the firſt law made to prevent aliena- 
tions in mortmain. Lands given to a corporation, whether ſpiritual or lay, 
are ſaid to fall into mortmain, that is, into a dead hand, an hand uſeleſs and 
unprofitable to the lord of the fee, from whom he could never receive the 
fruits. There could be no eſcheat, either for want of heirs, or felony, be- 
cauſe the body never died, nor was capable of committing felony. For the 
ſame reaſon of its never dying, there could be no wardſhip, or relief; nei- 
ther could there be marriage. But beſides the loſs to the lords, the public 
alſo ſuffered ; for the military ſervice the lands were ſubject to, were often 
withdrawn, or, at leaſt, very inſufficiently performed. 


Tursx alienations, without the conſent of the ſuperior lord, were directly 
againſt the feudal polity ; yet ſuch was the power of the clergy, who were 
the principal gainers thereby, in thoſe ages, and ſo great their influence, 
that they were not only tolerated, but univerſally practiſed, through all 
Europe ; for the founding a monaſtery was the uſual atonement for the 
moſt atrocious crimes. In England, particularly, from the acceſſion of the 
Conqueror to that of John, containing an hundred and thirty-four years, 
there were no leſs than an hundred and four monaſteries founded, many of 

them 
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vaſſal to the pope, was:not a time to expeft a'remedy..: Accordingly, this 


act goes no farther than to remedy a colluſive practice, by which a vaſſal, 


to defraud his. lord of the fruits of his ſeignory, made over his lands to a 


convent; and took it back to hold from them; and to that end, l 


declares the land, in ſuch caſe, forfeited to the lord, 


I $HALL ſay no more on | this point, nor of the many cunning praclices 
churchmen, in after times, put in uſe by the advice of the moſt learned 
lawyers they could procure, in order to creep out of this, and every other 
ſtatute made to reſtrain them, and for employing which, Coke ſays, they 
were much to be commended. But he has forgot to tell us whether he 
thought thoſe great lawyers deſerved commendation, for finding means to 
elude the moſt beneficial laws of the land. It will be enough here to ſay, 
that, from theſe devices, aroſe, i in time, the wide ſpreading doctrine of uſes 
and truſts, which have over-run our whole law, and that the judicial power 
of courts of equity have grown with them. 


Tux next chapter was made to reſtrain the intolerable exactions of e/cuage, 
| which John had introduced, and forbids the aſſeſſing it, in any other man- 
ner than was uſed in the time of Henry the Second, his father, that is, as 
I obſerved under that reign, very moderately ; ſo that every man had his 
option, whether he would ſerve in perſon, or pay it. 


Nexr comes the thirty-eighth, which is the concluſion. Firſt, it ſaves to 
the ſubjects all other rights and privileges before had, though not men- 


tioned herein. Coke obſerves, that there is no ſaving for the prerogative of 


the king, or his heirs; for that would have rendered all illuſory. Secondly, 
it ordains that the king and his heirs ſhould obſerve it. Thirdly, that all 
; the 


them very richly endowed,' befidev particular beneſuſtiom made to them, 


: 4 
by 
n 
"7 | 
"4 , 
© 3 
5 
U | 
„ 
$9 
| N 
1 
. T N 
4 
4 
PH 
oy 
t U 
1 
7 
1 . 
- 
* 
At | 
$b»t 
'$4 1.188 * 
1 
i $1. 
v.49 
1 4 #7 
NN 
4 
i vl 
#114% ; 
zl | 4 
ay 
, L 
1 * 
4 : 
I" 
55 
111 : 
* 4 , 
* [TT 
1781 y 
4 bu 
94 | 
| "1H : | 
3 : | 
4. 
. 181 
Dy o „ 
WA 
* 
74 
1 
> 
: 7 
i 
44 is ff 
: * iy - : 
10 
tf; 


_ — — — 
— —ĩ1i6⸗ĩDG1ĩ a — 
— — 2 — 
* — 
- >> 
—y 


444 LECTURES of tus! Leoni 43. 


the ſubjeAs ſhould.  Fourthly, it recites, that, in conſideration hereof, he 
king receiyed from the ſubjects a grant of the ffrcenth of their moveables. 


For Magna Etarta is not merely a declaration of the old laws, but alters them 
in many inſtances ; fot which favourable alterations the ſubjects made this 
grant, and thereby became purchaſers of them. Fifthly, it prohibits the 
king, and his heirs, from doing any thing whereby theſe liberties might be 


infringed, or weakened ; and declares all ſuch doings null and void. 


Laſtly, comes the alteration of twelve biſhops, and nmeteen 9 and 
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